
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

Case No. 17-cv-6221 (KPF) (SLC) 

Hon. Katherine Polk Failla 

NOTICE OF PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL 

 OF THE NEW SETTLEMENT AGREEMENT WITH GOLDMAN SACHS, 

MORGAN STANLEY, JPMORGAN, UBS, AND EQUILEND  

PLEASE TAKE NOTICE that, upon the accompanying memorandum of law, the 

Declaration of Daniel L. Brockett and the exhibits attached thereto, and the record herein, 

Plaintiffs, by and through their undersigned counsel, will respectfully move this Court, before the 

Honorable Katherine Polk Failla, United States District Judge for the Southern District of New 

York, Thurgood Marshall United States Courthouse, 40 Foley Square, New York, New York 

10007, at a date and time to be determined by this Court, for entry of the proposed order 

preliminarily approving the New Settlement Agreement between Plaintiffs and the Goldman 

Sachs defendants (Goldman Sachs & Co. LLC; and Goldman Sachs Execution & Clearing, L.P.  

(merged into Goldman Sachs & Co. LLC as of June 12, 2017)); the JPMorgan defendants (J.P. 

Morgan Securities LLC; J.P. Morgan Prime, Inc.; J.P. Morgan Strategic Securities Lending 

Corp.; and JPMorgan Chase Bank, N.A.); the Morgan Stanley defendants (Morgan Stanley; 

Morgan Stanley Capital Management, LLC; Morgan Stanley & Co. LLC; Morgan Stanley 
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BANK OF AMERICA CORPORATION, 
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Distribution, Inc.; Prime Dealer Services Corp.; and Strategic Investments I, Inc); the UBS 

defendants (UBS AG; UBS Americas Inc.; UBS Securities LLC; and UBS Financial Services 

Inc.); and the EquiLend defendants (EquiLend LLC; EquiLend Europe Limited; and EquiLend 

Holdings LLC) (all such defendants together, the “Newly Settling Defendants” herein) pursuant 

to Rule 23 of the Federal Rules of Civil Procedure, certifying the Settlement Class, and 

appointing Class Counsel and Class Representatives for the Settlement Class. This [Proposed] 

Preliminary Approval Order has been agreed to by Plaintiffs and the Newly Settling Defendants 

and consists of: 

(1) preliminarily approving the settlement set forth in the New Settlement Agreement; 

(2) preliminarily certifying the Settlement Class as defined in the New Settlement 
Agreement for purposes of settlement only; 

(3) preliminarily appointing Quinn Emanuel Urquhart & Sullivan, LLP and Cohen 
Milstein Sellers & Toll PLLC as Co-Lead Counsel for the Settlement Class; 

(4) preliminarily appointing Plaintiffs as class representatives for the Settlement 
Class; 

(5) ordering that Plaintiffs shall, at a later practicable date, submit for the Court’s 
approval a proposed Plan of Allocation of the New Settlement Amount and a 

proposed notice plan; 

(6) preliminarily approving Epiq Class Action & Claims Solutions, Inc. as Settlement 

Administrator, the Huntington National Bank as Escrow Agent and preliminarily 
approving certain administrative expenses to be paid as agreed to by the parties in 
the New Settlement Agreement; 

(7) preliminarily approving the establishment of escrow accounts under the 
New Settlement Agreement as Qualified Settlement Funds; 

(8) staying all proceedings in the action with respect to the Newly Settling Defendants; 
and 

(9) granting such other and further relief as the Court deems just and proper.
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PRELIMINARY STATEMENT 

Plaintiffs respectfully submit this memorandum in support of their motion for preliminary 

approval of the settlement with the “Newly Settling Defendants,” which are all of the remaining 

active Defendants in the case with the exception of the Bank of America Defendants.1  The 

proposed settlement contains three components:  (i) a cash payment of $499,008,750; 

(ii) significant equitable relief in the form of governance changes further described below; and 

(iii) an obligation on the part of the Newly Settling Defendants to cooperate in Plaintiffs’ 

remaining litigation against Bank of America.  See Decl. of Daniel L. Brockett (“Brockett 

Decl.”), Ex. 1 (“New Settlement Agreement” or “NSA”).   

The New Settlement Agreement provides significant value to class members.  The cash 

payment of nearly $500 million brings the cash payment of the total proposed settlements to date 

to $581 million.  This is a significant sum and places this settlement among the larger antitrust 

settlements reached in the past decade.  The New Settlement Agreement includes forward-

looking measures that Plaintiffs believe will further promote a competitive market for all stock-

loan market participants.  It is rare that private plaintiffs (as opposed to the DOJ or FTC) are able 

to achieve such reforms as part of the settlement of a purely civil lawsuit.  And the Newly 

Settling Defendants have also agreed to certain cooperation provisions which will assist 

Plaintiffs’ case against the one remaining defendant, Bank of America.    

The settlement is fair, reasonable, and adequate; the proposed Settlement Class meets the 

requirements for certification; and the Court should, therefore, grant preliminary approval of the 

settlement.   

 
1   The New Settling Defendants are the Goldman Sachs, Morgan Stanley, JPMorgan, UBS, and 
Equilend defendants.   
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REQUESTED TWO-STEP PRELIMINARY APPROVAL PROCEDURE 

As with the Credit Suisse settlement, Plaintiffs are seeking only to preliminarily approve 

the settlement at this time.  We plan to seek approval for notice and allocation plans at a later 

date.  It is important to obtain preliminary approval of the settlement not just because prompt 

action is a contractual requirement, but also because the class does not receive the settlement 

funds—and thus, cannot benefit from earning interest—until preliminary approval is granted.  

NSA ¶ 3.1.  In previously approving a similar two-step process in connection with the Credit 

Suisse settlement, ECF No. 529, this Court followed the path of many other Courts in this 

District who have utilized the same approach. 

PROCEDURAL BACKGROUND 

The case’s general procedural history was summarized in connection with the 

preliminary approval of the Credit Suisse settlement.  See ECF No. 520.  In brief, this case was 

filed by Cohen Milstein Sellers & Toll PLLC and Quinn Emanuel Urquhart & Sullivan, LLP 

(“Co-Lead Counsel”) after an extensive investigation in August 2017.  See ECF No. 1 

(Complaint).  After defeating Defendants’ motion to dismiss in 2018, the parties engaged in 

extensive discovery which included over 100 depositions, the production and review of terabytes 

of data and millions of pages of documents, and reports from (and depositions of) multiple 

experts from all sides.   

The issue of class certification was fully (and extensively) briefed, with the last brief 

being filed in January 2022.  See, e.g., ECF Nos. 415, 431, 469, 495, 513.  While that briefing 

was getting underway, Plaintiffs entered into a Settlement Agreement with Credit Suisse, which 

this Court preliminarily approved on February 25, 2022.  ECF No. 529. 

In June 2022, Magistrate Judge Cave issued a Report and Recommendation largely 

concluding that the class should be certified.  ECF No. 563.  Defendants objected to Judge 
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Cave’s recommendation that the class be certified, while Plaintiffs filed a limited objection (or 

request for clarification) regarding the temporal scope of the class and ability of class members 

to seek damages after the end of the class period.  See ECF Nos. 573, 576, 587, 595, 597, 604, 

609, 615, 617, 627, 630. 

After Judge Cave’s Report and Recommendation, Plaintiffs entered into settlement 

negotiations with the Newly Settling Defendants. These negotiations included a multi-day, 

in-person mediation with the Honorable Layn R. Phillips, a former United States Attorney and a 

former United States District Judge.  Following the in-person sessions, the negotiations 

continued over the following months under Judge Phillips’s guidance.  The negotiations 

concluded when both sides accepted a mediator’s proposal put forward by Judge Phillips.  

SUMMARY OF THE SETTLEMENT 

The primary terms of the settlement are as follows.    

Settlement Amount.  The monetary component of the settlement is $499,008,750 (the 

“Settlement Amount”).  NSA ¶ 1.39.  Using the percentages requested by Credit Suisse and the 

Newly Settling Defendants for their respective releases (see NSA ¶ 12.20), this comes out to 

significantly more than the previously approved settlement on a per-point basis.       

Significant equitable relief as additional, non-monetary compensation.  The central 

allegation in this case is that Defendants agreed to boycott new entrants who could act as 

intermediaries in the stock lending market.  Plaintiffs specifically alleged that this plan was 

hatched at EquiLend, a joint venture between the Defendants, which served as a forum for 

information sharing and collusion.  Although Defendants continue to dispute these allegations, 

Plaintiffs’ counsel obtained  reforms at EquiLend as part of their settlement strategy that 

Plaintiffs believe to be meaningful.   

Case 1:17-cv-06221-KPF-SLC   Document 651   Filed 08/23/23   Page 9 of 31



 

 4 

For instance, one part involves reforming the functioning of EquiLend meetings.  Those 

provisions impose: (1) a maximum number of seats each EquiLend Board Member can hold 

(which Plaintiffs believe will help prevent concentration of power they alleged to be at issue in 

the case), (2) a “time out” period for EquiLend Board Members (which Plaintiffs believe will 

help encourage rotation and discourage the type of collusion Plaintiffs alleged was present in the 

case), (3) rotation of outside antitrust counsel (which Plaintiffs believe will help prevent 

“capture” of the Counsel), and (4) recordkeeping requirements for EquiLend Board Meetings 

(which Plaintiffs believe will help increase transparency and decrease opportunities for collusion 

of the type they alleged in the case). 

Another part pertains to information sharing at EquiLend meetings.  Those provisions:  

(1) restrict information sharing among board members, (2) require outside antitrust counsel to 

attend certain meetings, (3) require antitrust training for board members, (4) require annual 

reports of compliance to designated antitrust counsel, and (5) mandate reporting of potential 

breaches.   

By way of a final example, EquiLend will also implement an Antitrust Code of Conduct 

for EquiLend, and require all of EquiLend’s Board Members and Alternate Board Members 

certify on an annual basis that they will comply with the provisions of the Code of Conduct.  

While Defendants have denied any wrongdoing and that any reforms were necessary, 

Plaintiffs believe that the equitable relief they designed and negotiated for will help align 

EquiLend to the best practices and guidelines for anti-cartel and collaborations among 

competitors.  Plaintiffs believe the reforms should materially decrease the likelihood of future 

collusion in the stock lending market, and thus Plaintiffs believe the reforms thereby increase the 

chances the industry would transition to a more competitive trading environment.  By facilitating 
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the ability of the stock lending market to become more competitive and transparent, Plaintiffs 

believe that these reforms generate significant value for both existing class members and future 

borrowers and lenders in the stock lending market.  Plaintiffs’ analysis of other financial markets 

shows that platform entry, increased transparency, or other incremental improvements in 

efficiency can generate significant financial benefits for consumers.   

Settlement Class Definition.  The New Settlement Agreement is made on behalf of a 

proposed Settlement Class defined as: 

[A]ll Persons who, directly or through an agent, entered into Stock Loan 

Transactions with the Prime Broker Defendants, direct or indirect parents, 
subsidiaries, or divisions of the Prime Broker Defendants in the United States 
from January 7, 2009 through the Execution Date (the “Settlement Class Period”), 
inclusive. 

NSA ¶ 1.40.  The class definition and related definitions largely track those used in the Credit 

Suisse settlement.  However, because the class definition in both agreements extends through the 

execution date, the New Settlement Agreement has a class definition that is slightly longer than 

that in the Credit Suisse agreement.  The law recognizes the propriety of releasing claims going 

beyond those that are actually litigated through trial.  See, e.g., Wal-Mart Stores, Inc. v. Visa 

U.S.A., Inc., 396 F.3d 96, 106-107 (2d Cir. 2005).  Co-Lead Counsel will make a proposal for 

handling this in their future notice and allocation plans, but it should not be relevant to the 

current motion.   

Release of Claims.  Similar to the Credit Suisse agreement, “Released Class Claims” is 

defined to include: 

[A]ny and all manner of claims . . . against the Released Settling Defendant 
Parties, arising from or related in any way to the conduct alleged in this Action, or 
that could have been alleged in this Action that also arise from or relate to the 
factual predicate of the Action, to the fullest extent allowed by law, from the 

beginning of time through the Execution Date. 
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NSA ¶ 1.32.  See, e.g., Wal-Mart Stores, 396 F.3d at 107 (“The law is well established in this 

Circuit and others that class action releases may include claims not presented and even those 

which could not have been presented as long as the released conduct arises out of the ‘identical 

factual predicate’ as the settled conduct.”).   

Cooperation.  The Newly Settling Defendants agree to provide cooperation to Plaintiffs 

in their prosecution of this action against the Bank of America Defendants.  This cooperation 

includes making available for trial up to four witnesses and providing declarations or 

certifications to facilitate the admission of documents into evidence.  NSA ¶ 11.  

Reduction of Judgment.  As with the Credit Suisse agreement, the Newly Settling 

Defendants insisted on a term Plaintiffs infer is related to what Defendants might call a 

judgment-sharing agreement.  Plaintiffs have agreed that the maximum amount they will enforce 

from any judgment against the non-settling Defendants in this Action will be reduced by 75.41% 

of the jury’s award.  NSA ¶ 12.20.  Plaintiffs agreed to the term because they believe the total 

benefits of the settlement outweigh the total rights that are released, even accounting for this 

term.   

Termination Provisions.  As with the Credit Suisse agreement, termination is permitted 

within thirty days of any of the following events:  (i) the Court or any appellate court enters a 

final order declining to enter the Preliminary Approval Order in any material respect; (ii) the 

Court or any appellate court enters an order refusing to approve this Settlement Agreement or 

any material part of it; (iii) the Court enters an order declining to enter the Judgment and Order 

of Dismissal in any material respect; or (iv) the Judgment and Order of Dismissal is modified or 

reversed by a court of appeal or any higher court in any material respect.  NSA ¶ 10.1.  If opt 

outs are so extensive that they materially impair the value of the settlement to the Newly Settling 
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Defendants, and a mediator determines, in his or her discretion, that the Settlement Fund cannot 

be reduced to preserve the essential benefits of the settlement, the Newly Settling Defendants 

may seek to terminate the settlement.  NSA ¶ 10.2. 

Attorneys’ Fees, Expenses, and Service Awards.  As with the Credit Suisse agreement, 

the New Settlement Agreement reserves Plaintiffs’ right to request interim attorneys’ fees, 

reimbursement of expenses, and/or class representative service awards.  NSA ¶ 8.  The 

Settlement Class would be given notice of any such applications.  

ARGUMENT 

I. THE SETTLEMENT MEETS THE STANDARD FOR PRELIMINARY 

APPROVAL 

Rule 23(e) requires court approval of a proposed class action settlement upon finding that 

the proposal “is fair, reasonable, and adequate.”  Fed. R. Civ. P. 23(e)(2).  The preliminary 

approval process is governed by a “likelihood standard,” requiring the Court to assess whether 

the parties have shown that “the court will likely be able to grant final approval and certify the 

class.”  In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 330 F.R.D. 11, 28 

n.21 (E.D.N.Y. 2019).  In conducting a preliminary approval inquiry, a court considers both the 

“negotiating process leading up to the settlement, i.e., procedural fairness, as well as the 

settlement’s substantive terms, i.e., substantive fairness.”  In re Platinum & Palladium 

Commodities Litig., 2014 WL 3500655, at *11 (S.D.N.Y. July 15, 2014). 

Under Rule 23(e)(2), courts consider whether:  “(A) the class representatives and class 

counsel have adequately represented the class; (B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate . . . ; and (D) the proposal treats class members 

equitably relative to each other.”  Fed. R. Civ. P. 23(e)(2).  “Paragraphs (A) and (B) constitute 

the ‘procedural’ analysis factors, and examine ‘the conduct of the litigation and of the 
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negotiations leading up to the proposed settlement.’  Paragraphs (C) and (D) constitute the 

‘substantive’ analysis factors, and examine ‘[t]he relief that the settlement is expected to provide 

to class members.’”  Payment Card, 330 F.R.D. at 29 (quoting Fed. R. Civ. P. 23 advisory 

committee’s note to 2018 amendment).  These “factors . . . add to, rather than displace,” the 

Grinnell factors (described and applied in Section I.B, infra) traditionally considered in the 

Second Circuit during the preliminary approval process.  Id.   

A. The Settlement Is Procedurally Fair 

“To determine procedural fairness, courts examine the negotiating process leading to the 

settlement.”  Morris v. Affinity Health Plan, Inc., 859 F. Supp. 2d 611, 618 (S.D.N.Y. 2012). 

Where a settlement is the “product of arm’s length negotiations conducted by experienced 

counsel knowledgeable in complex class litigation,” the settlement enjoys a “presumption of 

fairness.”  In re Austrian & German Bank Holocaust Litig., 80 F. Supp. 2d 164, 173-74 

(S.D.N.Y. 2000), aff’d sub nom. D’Amato v. Deutsche Bank, 236 F.3d 78 (2d Cir. 2001). 

The New Settlement Agreement is the product of arm’s-length settlement negotiations 

among experienced counsel.  The settlement negotiations began with a multi-day in person 

negotiation under the guidance of a highly respected mediator, the Honorable Layn Phillips.  The 

negotiations then continued over the following months in a series of conversations with and 

enabled by Judge Phillips and his team.  The negotiations concluded when both sides accepted a 

mediator’s proposal put forward by Judge Phillips based on his own, independent assessment of 

the material factors.  The Named Plaintiffs, all sophisticated institutional investors, expressly 

approved the settlement.  In recommending that the Court approve the settlement, Co-Lead 

Counsel considered the uncertain outcome and risks of further litigation and believe the 

settlement confers significant benefits on the Settlement Class in light of the circumstances here.  

Based on these considerations, there is “a strong initial presumption that the compromise is fair 
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and reasonable.”  In re Michael Milken & Assocs. Sec. Litig., 150 F.R.D. 57, 66 (S.D.N.Y. 

1993); see also Henry v. Little Mint, Inc., 2014 WL 2199427, at *6 (S.D.N.Y. May 23, 2014) (“If 

the settlement was achieved through experienced counsels’ arm’s-length negotiations, absent 

fraud or collusion, courts should be hesitant to substitute their judgment for that of the parties 

who negotiated the settlement.”). 

B. The Settlement Is Substantively Fair 

In granting preliminary approval, courts must make a preliminary determination that the 

substantive terms of the proposed settlement are “fair, reasonable, and adequate.”  Fed. R. Civ. P. 

23(e)(2).  Courts in this Circuit have traditionally analyzed the “Grinnell factors” in assessing 

whether a proposed settlement is fair, reasonable, and adequate.  See City of Detroit v. Grinnell 

Corp., 495 F.2d 448, 463 (2d Cir. 1974) (listing factors), abrogated in part on other grounds by 

Goldberger v. Integrated Res., Inc., 209 F.3d 43 (2d Cir. 2000).  As noted above, the Grinnell 

factors are complemented by the 2018 amendments to Rule 23(e).   

1. The complexity, expense, and likely duration of the litigation 

“Antitrust class actions are notoriously complex, protracted, and bitterly fought.”  

Meredith Corp. v. SESAC, LLC, 87 F. Supp. 3d 650, 669 (S.D.N.Y. 2015); see also Virgin Atl. 

Airways Ltd. v. British Airways PLC, 257 F.3d 256, 263 (2d Cir. 2001) (noting the “factual 

complexities of antitrust cases”).  This case is no different.  From the initial motions to dismiss 

through preliminary discovery, depositions, and class certification briefing, sophisticated counsel 

intensely contested each stage of the case.  The class certification process itself included 

numerous briefs, replies, sur-replies, declarations—all done once for the magistrate and then 

effectively re-done as part of the objection process.  Plaintiffs, and presumably Defendants as 

well, have spent many millions of dollars on expert fees and other expenses, and dedicated tens 

of millions of dollars in attorney time to pursuing the litigation.  Further stages of the litigation, 
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including summary judgment, trial, and potentially appeals, would surely be just as extensively 

and expensively contested.  In short, Plaintiffs are confident of their case and the likelihood of 

prevailing at trial, but “[t]here can be no doubt that this class action would be enormously 

expensive to continue, extraordinarily complex to try, and ultimately uncertain of result.”  In re 

Nasdaq Mkt.-Makers Antitrust Litig. (“Nasdaq II”), 187 F.R.D. 465, 477 (S.D.N.Y. 1998).  This 

factor weighs in favor of preliminary approval. 

2. The reaction of the class to the settlement 

Because notice has yet to be provided to potential members of the Settlement Class, 

courts generally do not consider this Grinnell factor at the preliminary approval stage.  See 

Reade-Alvarez v. Eltman, Eltman & Cooper, P.C., 237 F.R.D. 26, 34 (E.D.N.Y. 2006).  

However, all of the Named Plaintiffs approve of this settlement, and should any objections from 

Settlement Class members be received prior to the Fairness Hearing, Co-Lead Counsel will 

address those concerns in the final approval papers. 

3. The stage of the proceedings 

The “stage of the proceedings” factor ultimately concerns “whether the plaintiffs have 

obtained a sufficient understanding of the case to gauge the strengths and weaknesses of their 

claims and the adequacy of the settlement.”  In re AOL Time Warner, Inc. Sec. & “ERISA” 

Litig., 2006 WL 903236, at *10 (S.D.N.Y. Apr. 6, 2006).  Here, the parties have the benefit of 

millions of documents, more than 100 fact and expert depositions, and full ventilation of class 

certification briefing, including multiple rounds of expert reports and a methodology for 

assessing Plaintiffs’ aggregate damages estimate.  Due to this work, the depth of Plaintiffs’ and 

Co-Lead Counsels’ knowledge of the strengths and potential weaknesses of their claims is more 

than adequate to support the settlement.   
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4. The risks of establishing liability and damages 

In assessing this factor, “the Court should balance the benefits afforded the Class, 

including the immediacy and certainty of a recovery, against the continuing risks of litigation.”  

Flores v. Mamma Lombardi’s of Holbrook, Inc., 104 F. Supp. 3d 290, 303 (E.D.N.Y. 2015).  As 

noted above, while Plaintiffs are confident in ultimately prevailing, they recognize that nothing 

in litigation is ever certain and that they will be opposed by sophisticated and well-resourced 

defense counsel.  Because the Bank of America Defendants remain in the litigation, Plaintiffs 

cannot discuss in detail potential risks in establishing liability, damages, and maintaining a class 

action through trial.  But some general possibilities are already evident. 

Defendants have throughout made clear their intent to challenge, among other things: 

whether any conspiracy existed at all; the viability of the boycotted trading platforms; and the 

existence and extent of damages.  See ECF No. 123 (Op. & Order on Defendants’ motion to 

dismiss) at 2.  Although, in Co-Lead Counsels’ view, fact discovery has revealed a wealth of 

evidence substantiating Plaintiffs’ claims, the Newly Settling Defendants were prepared to 

vigorously contest liability and damages on these and other grounds at summary judgment, trial, 

and on appeal.   

Even if liability were established at trial, Plaintiffs would face the complexities inherent 

in proving damages to the jury.  There is no doubt that at trial the issue inevitably would involve 

a “battle of the experts.”  Nasdaq II, 187 F.R.D. at 476.  “In this ‘battle of experts,’ it is virtually 

impossible to predict with any certainty which testimony would be credited, and ultimately, 

which damages would be found to have been caused by actionable, rather than the myriad 

nonactionable factors . . . .”  In re Warner Commc’ns Sec. Litig., 618 F. Supp. 735, 744-45 

(S.D.N.Y. 1985).  Thus, there is a risk that a jury might accept one or more of Defendants’ 

damages arguments and award nothing at all or award less than the $499,008,750 that, if 
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approved, would be available under this settlement.  “Indeed, the history of antitrust litigation is 

replete with cases in which antitrust plaintiffs succeeded at trial on liability, but recovered no 

damages, or only negligible damages, at trial, or on appeal.”  Nasdaq II, 187 F.R.D. at 476. 

Put another way, there is no doubt that the Newly Settling Defendants, represented by 

experienced counsel, would present sophisticated arguments to the Court and to the jury at each 

step of the litigation and argue against liability and against having to pay any damages.  When 

weighed against the risks of continued litigation, the significant, immediate, and certain benefits 

to the Settlement Class weigh in favor of preliminary approval. 

5. The risks of maintaining a class action through trial 

Defendants objected to Judge Cave’s recommendation that the class be certified, and that 

objection is pending.  And certification can, of course, be reviewed and modified at any time.  

Furthermore, the losing party on class certification may petition the Circuit Court for permission 

to appeal.  Thus, there is some risk that the action might not be maintained as a class action 

through trial.  See Frank v. Eastman Kodak Co., 228 F.R.D. 174, 186 (W.D.N.Y. 2005) (noting 

that “[w]hile plaintiffs might indeed prevail [on a motion for class certification], the risk that the 

case might be not certified is not illusory”).  This risk also weighs in favor of preliminary 

approval.   

6. The ability of the Newly Settling Defendants to withstand a greater 
judgment 

“[I]n any class action against a large corporation, the defendant entity is likely to be able 

to withstand a more substantial judgment, and, against the weight of the remaining factors, this 

fact alone does not undermine the reasonableness of the instant settlement.”  Weber v. Gov’t 

Emps. Ins. Co., 262 F.R.D. 431, 447 (D.N.J. 2009).  Here, the financial obligations the settlement 

imposes on the Newly Settling Defendants are substantial.  The benefits from equitable relief and 
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cooperation further minimizes the relevance of this factor.  See In re Pressure Sensitive 

Labelstock Antitrust Litig., 584 F. Supp. 2d 697, 702 (M.D. Pa. 2008). 

7. The reasonableness of the settlement in light of the best possible recovery 
and attendant litigation risks 

The range-of-reasonableness factor weighs the relief provided in the settlement against 

the strength of the plaintiffs’ case, including the likelihood of obtaining a recovery at trial.  This 

factor “recognizes the uncertainties of law and fact in any particular case and the concomitant 

risks and costs necessarily inherent in taking any litigation to completion.”  Newman v. Stein, 

464 F.2d 689, 693 (2d Cir. 1972).  In applying this factor, “the Settlement must be judged ‘not in 

comparison with the possible recovery in the best of all possible worlds, but rather in light of the 

strengths and weaknesses of plaintiffs’ case.’”  Shapiro v. JPMorgan Chase & Co., 2014 WL 

1224666, at *11 (S.D.N.Y. Mar. 24, 2014).   

Plaintiffs’ experts Dr. Paul Asquith and Dr. Parag Pathak estimated recoverable damages  

in the billions of dollars.  See ECF No. 470-2.  The combined settlement value of approximately 

$580 million thus far ($81 million for Credit Suisse plus $499 million in cash for the Newly 

Settling Defendants), plus the very significant equitable-relief value from the Newly Settling 

Defendants, is a significant percentage of Plaintiffs’ most optimistic damage estimates and 

represents a recovery that is of course far more than the zero-recovery Defendants have argued 

Plaintiffs are entitled to.    

Given the risks of proceeding to trial, this recovery is an excellent result for the 

Settlement Class.  Moreover, Plaintiffs still hope to recover from the Bank of America 

Defendants.  But even if Plaintiffs are unable to do so, as recognized by the Second Circuit, 

because of the riskiness of litigation, “[i]n fact there is no reason . . . why a satisfactory 

settlement could not amount to a hundredth or even a thousandth part of a single percent of the 
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potential recovery.”  Grinnell, 495 F.2d at 455 n.2.  Indeed, any failure to recover additional 

damages from the Bank of America Defendants would only confirm, in hindsight, the risks of 

this litigation and thus the merit to this settlement.   

Considering the risks and costs of continued litigation, the New Settlement Agreement 

provides excellent results for the Settlement Class.2   

C. The Rule 23(e)(2) Factors Support Preliminary Approval of the Settlement 

1. Rule 23(e)(2)(A)—Plaintiffs and Co-Lead Counsel have adequately 
represented the Settlement Class 

Adequacy requires determining whether “1) plaintiff’s interests are antagonistic to the 

interest of other members of the class and 2) plaintiff’s attorneys are qualified, experienced and 

able to conduct the litigation.”  Baffa v. Donaldson, Lufkin & Jenrette Sec. Corp., 222 F.3d 52, 

60 (2d Cir. 2000).   

As to Plaintiffs’ adequacy, Plaintiffs are entities that borrowed and/or loaned securities as 

defined in the Settlement Class Definition.  NSA ¶ 1.40.  Where, as here, Plaintiffs and members 

of the Settlement Class share “an interest in proving the existence of Defendants’ conspiracy” 

and “in maximizing the aggregate amount of classwide damages,” the adequacy requirement is 

satisfied.  In re NASDAQ Mkt.-Makers Antitrust Litig. (“NASDAQ I”), 169 F.R.D. 493, 513 

(S.D.N.Y. 1996).  Plaintiffs have demonstrated their adequacy to serve by actively participating 

in the litigation and supervising Co-Lead Counsel.  For example, they have produced thousands 

of documents; responded to interrogatories and requests for admission; prepared and sat for 

depositions; reviewed pleadings and stayed apprised of case developments; and guided Co-Lead 

 
2   See AOL Time Warner, 2006 WL 903236, at *13 (where settlement fund is in escrow earning 

interest, “the benefit of the Settlement will . . . be realized far earlier than a hypothetical 
post-trial recovery”). 
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Counsel throughout the litigation and the settlement negotiations.  See, e.g., Brockett Decl. ¶ 3; 

ECF No. 415 at 15-16.   

As for Co-Lead Counsel, for more than six years, we have worked vigorously to 

investigate and prosecute this case—dedicating tens of thousands of hours and tens of millions of 

dollars to its success.  See, e.g., Brockett Decl. ¶ 5; ECF No. 415 at 15-16.  We have significant 

experience successfully leading antitrust class actions in this District and nationwide, recovering 

billions for plaintiffs and receiving numerous accolades from courts and in the form of various 

awards recognizing the quality of our work, as set forth in our prior submissions.  ECF Nos. 521-

2, 521-3.   

2. Rule 23(e)(2)(B)—the Settlement Agreement was negotiated at arm’s 

length 

As discussed above, the New Settlement Agreement is the product of arm’s-length 

negotiations.  See Section I.A, supra. 

3. Rule 23(e)(2)(C)—the relief is adequate 

Rule 23(e)(2)(C) asks the Court to consider whether the relief provided for the proposed 

Settlement Class is adequate, taking four factors into account: 

(i) the costs, risks, and delay of trial and appeal; (ii) the effectiveness of any 
proposed method of distributing relief to the class, including the method of 

processing class-member claims; (iii) the terms of any proposed award of 
attorney’s fees, including timing of payment; and (iv) any agreement required to 
be identified under Rule 23(e)(3). 

Fed. R. Civ. P. 23(e)(2)(C)(i-iv).  Each factor supports preliminary approval. 

The costs, risks, and delay of trial and appeal.  Plaintiffs discussed this factor in 

Sections I.B.1, I.B.3, I.B.4, and I.B.5, supra.  The $499,008,750 monetary payment (augmented 

by the substantial reforms and Newly Settling Defendants’ required cooperation)  represents a 
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strong recovery, taking into account the potential costs, risk, and delay associated with class 

certification, trial, and appeal. 

Effectiveness of the proposed method of distributing relief to the Settlement Class.   This 

factor requires the Court to consider “the effectiveness of any proposed method of distributing 

relief to the class, including the method of processing class-member claims.”  Fed. R. Civ. P. 

23(e)(2)(C)(ii).  As discussed above, Plaintiffs are not at this time asking the Court to review any 

proposed notice or allocation plans.  Plaintiffs will move separately for preliminary approval of 

those plans before formal notice or any other steps are taken.  Even if this factor were 

nonetheless found to be relevant to the limited motion currently before the Court, Plaintiffs 

would need to show only a likelihood that the Court will be able to grant approval.  Payment 

Card, 330 F.R.D. at 28 n.21.  The basis for such a finding can be found in the New Settlement 

Agreement, which requires the Newly Settling Defendants’ assistance in the gathering of data 

and class member information (NSA ¶ 11.5), and outlines expectations for a standard process for 

receiving claim forms attested to under a penalty of perjury and subject to documentary audits 

(id. ¶ 7.6), to be overseen by an industry-leading Settlement Administrator appointed by the 

Court (see id. ¶ 5.1).   

The terms of any proposed award of attorneys’ fees.  Although the New Settlement 

Agreement reserves Co-Lead Counsel’s right to seek attorneys’ fees, no set amount of fees or 

expenses is specified in the New Settlement Agreement itself.  Co-Lead Counsel will seek fees 

and expenses at an appropriate time, and Rule 23(h) requires the Court to vet the reasonableness 

of Co-Lead Counsel’s eventual request.  The New Settlement Agreement contains no provisions 

that would permit Co-Lead Counsel to seek or receive unreasonable fees.   
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Any agreement required to be identified under Rule 23(e)(3).  This factor requires 

courts to consider “‘any agreement required to be identified by Rule 23(e)(3),’ that is, ‘any 

agreement made in connection with the proposal.’”  In re GSE Bonds Antitrust Litig., 414 F. 

Supp. 3d 686, 696 (S.D.N.Y. 2019) (quoting Fed. R. Civ. P. 23(e)(2)(C)(iv) and 23(e)(3)).  

Plaintiffs are not aware of the existence or terms of any agreement entered into between 

Plaintiffs and the Newly Settling Defendants bearing on the proposal other than the New 

Settlement Agreement itself.  Though it is not clear they fall into Rule 23(e)(3), including 

because they already appear on the face of the New Settlement Agreement itself, Plaintiffs in an 

abundance of caution note that (a) the Newly Settling Defendants have certain rights in the event 

that a material number of members of the Settlement Class opt out (NSA ¶¶ 9.3, 9.4, 10.2), and 

(b) Plaintiffs have agreed to reduce any judgment entered into against the remaining Defendants 

in this Action (NSA ¶ 12.20). 

4. Rule 23(e)(2)(D)—the settlement treats class members equitably relative 
to each other 

This Rule 23(e)(2) factor “could include whether the apportionment of relief among class 

members takes appropriate account of differences among their claims, and whether the scope of 

the release may affect class members in different ways that bear on the apportionment of relief.”  

Fed. R. Civ. P. 23(e)(2)(C-D) advisory committee’s note to 2018 amendment. 

Subject to Court approval, all members of the Settlement Class will be giving the Newly 

Settling Defendants an identical release.  And importantly, the Newly Settling Defendants’ 

monetary obligations are fixed.  The Newly Settling Defendants will pay a single fixed amount, 

and neither the total settlement amount nor ultimate agreement with the Newly Settling 

Defendants depended on how funds are ultimately allocated.  Indeed, the future plan of 

allocation—which is not being proposed to the Court at this time—is expressly agreed to not be a 
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part of the deal with defendants.  NSA ¶ 1.27.  Moreover, all class members will benefit from the 

increased competition in the marketplace that may result from the important reforms to which 

Defendants agreed.  Thus, the New Settlement Agreement indisputably treats class members 

“equitably” because it treats them all identically.  Any issues with regard to how the benefits of 

the New Settlement Agreement will be distributed are not presently an issue for this Court.   

Where the settlement terms are themselves set, as here, the Second Circuit has even 

approved of entering final approval of settlements without an allocation plan.  See In re “Agent 

Orange” Prod. Liab. Litig. MDL No. 381, 818 F.2d 145, 170 (2d Cir. 1987) (“The prime 

function of the district court in holding a hearing on the fairness of the settlement is to determine 

that the amount paid is commensurate with the value of the case.  This can be done before a 

distribution scheme has been adopted so long as the distribution scheme does not affect the  

obligations of the defendants under the settlement agreement.”).3  Here, at the 

preliminary-approval stage, the question is only whether this Court will likely be able to approve 

the New Settlement Agreement, making it all the more irrelevant that an allocation plan has not 

yet been proposed.4 

 
3   See also Nasdaq II, 187 F.R.D. at 480; 2 Joseph M. McLaughlin, McLaughlin on Class 
Actions § 6:23 (18th ed. 2021) (“Because court approval of a settlement as fair, reasonable and 
adequate is conceptually distinct from the approval of a proposed plan of allocation, however, 
courts frequently approve them separately.”).   
4   Class Counsel acknowledge that Defendants raised class conflicts arguments during the class 
certification briefing and subsequent objections to Magistrate Judge Cave’s Report and 
Recommendation.  See, e.g., ECF 576 at 8-18.  Of course, Bank of America as a defendant lacks 
standing to object to the NSA on this or any other ground.  But the purported concerns 

underlying Defendants’ prior arguments are irrelevant on this motion for the reasons set forth 
above.  They are also substantively baseless, as set forth in Plaintiffs class certification briefs and 
as Magistrate Judge Cave correctly found.  See ECF 563 at 41-48.  This is because, among other 
reasons, any purported conflict as to damages or recovery allocation is not fundamental and 

therefore does not defeat certification.  See, e.g., NASDAQ I at 513 (finding no fundamental 
conflict where conspiracy preserved spreads paid by buyers and sellers of securities).     
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II. THE SETTLEMENT CLASS SHOULD BE CERTIFIED 

A court may certify a settlement class where the proposed settlement class satisfies the 

requirements for Rule 23(a) as well as one of the three subsections of Rule 23(b).  See In re Am. 

Int’l Grp., Inc. Sec. Litig., 689 F.3d 229, 238 (2d Cir. 2012).  The proposed Settlement Class 

meets these requirements. 

A. The Requirements Of Rule 23(a) Are Satisfied for Purposes of this 

Settlement 

1. The Settlement Class satisfies the numerosity requirement 

In cases like this one involving widely traded financial instruments, the Rule 23(a)(1) 

numerosity requirement is readily satisfied.  See Wallace v. IntraLinks, 302 F.R.D. 310, 315 

(S.D.N.Y. 2014).  Co-Lead Counsel estimate that there are thousands of members of the 

proposed Settlement Class.  See ECF No. 415 at 12. 

2. There are questions of law and fact common to all Settlement Class 
members 

Rule 23(a)(2)’s commonality requirement is satisfied if at least one question exists that is 

“capable of classwide resolution—which means that determination of its truth or falsity will 

resolve an issue that is central to the validity of each one of the claims in one stroke.”  Wal-Mart 

Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011).  Courts routinely hold that commonality exists 

in antitrust claims where “allegations of the existence of . . . conspiracy are susceptible to 

common proof.”  Cordes & Co. Fin. Servs., Inc. v. A.G. Edwards & Sons, Inc., 502 F.3d 91, 105 

(2d Cir. 2007).  This case requires resolution of common questions relating to the existence, 

scope, and effectiveness of the alleged conspiracy, as well as common questions related to 

whether Plaintiffs and Settlement Class members suffered injury in fact and the appropriate 

measure of class-wide damages.  See ECF No. 415 at 12.  Accordingly, commonality exists 

under Rule 23(a)(2). 
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3. Plaintiffs’ claims are typical of those of the Settlement Class 

Rule 23(a)(3) requires that, “the claims or defenses of the representative parties are 

typical of the claims or defenses of the class.”  Fed. R. Civ. P. 23(a)(3).  This requirement is 

satisfied when “each [class] member’s claim arises from the same course of events, and each 

class member makes similar legal arguments to prove the defendant’s liability.”  In re Elec. 

Books Antitrust Litig., 2014 WL 1282293, at *12 (S.D.N.Y. Mar. 28, 2014) (quoting Brown v. 

Kelly, 609 F.3d 467, 475 (2d Cir. 2010)).  Typicality is “not highly demanding,” Dial Corp. v. 

News Corp., 314 F.R.D. 108, 113 (S.D.N.Y. 2015), and is easily satisfied in antitrust cases 

alleging a conspiracy in violation of Section 1 of the Sherman Act which aim to prove “a 

conspiracy, its effectuation, and damages therefrom,” In re Currency Conversion Fee Antitrust 

Litig., 264 F.R.D. 100, 111 (S.D.N.Y. 2010) (collecting cases).  Plaintiffs allege Defendants 

conspired to prevent the adoption of exchange trading in the stock lending market, ensuring that 

the market remained opaque and causing Plaintif fs and members of the Settlement Class to pay 

more to borrow, or receive less to loan, their stocks.  Accordingly, the typicality requirement is 

satisfied.  See ECF No. 415 at 12-14. 

4. The Settlement Class is fairly and adequately represented 

As discussed in Section I.C.1, supra, Plaintiffs and Co-Lead Counsel have fairly and 

adequately represented the Settlement Class as required by Rule 23(a)(4). 

B. The Requirements Of Rule 23(b)(3) Are Satisfied for Purposes of this 

Settlement 

Rule 23(b)(3) permits a case to be litigated as a class action if (1) “questions of law or 

fact common to class members predominate over any questions affecting only individual 

members,” and (2) “a class action is superior to other available methods for fairly and efficiently 

adjudicating the controversy.”  Fed. R. Civ. P. 23(b)(3).  Both requirements are met here. 
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1. Common questions of law and fact predominate 

“The predominance inquiry asks whether the common, aggregation-enabling, issues in 

the case are more prevalent or important than the non-common, aggregation-defeating, 

individual issues.”  Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1045 (2016).  Plaintiffs 

need not show that “each element of [their] claim[s] is susceptible to classwide proof.”  In re 

Petrobras Sec., 862 F.3d 250, 268 (2d Cir. 2017) (quoting Amgen Inc. v. Conn. Ret. Plans & Tr. 

Funds, 568 U.S. 455, 469 (2013)).  Rather, predominance exists where the questions that are 

capable of common proof are “more substantial than the issues subject only to individualized 

proof.”  Roach v. T.L. Cannon Corp., 778 F.3d 401, 405 (2d Cir. 2015). 

Predominance is satisfied “if resolution of some of the legal or factual questions that 

qualify each class member’s case as a genuine controversy can be achieved through generalized 

proof, and if these particular issues are more substantial than the issues subject only to  

individualized proof.”  Id.  “Predominance is a test readily met in certain cases alleging . . . 

violations of the antitrust laws.”  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625 (1997); 

accord Am. Int’l Grp., 689 F.3d at 240; see also 6 William B. Rubenstein, Newberg on Class 

Actions § 20:25 (5th ed. 2021) (“Courts will generally certify for class treatment those group 

boycott claims that trigger a per se test.”).  Here, each element of Plaintiffs’ claims—collusion, 

causation, impact, and damages—would be proven through common evidence.  See ECF No. 

415 at 16-50; ECF No. 469 at 4-29.  As the number and magnitude of the issues subject to 

class-wide resolution dwarf any individualized inquiries presented in this case, predominance is 

satisfied.   

2. A class action is the superior method for resolving this case 

Finally, a case satisfies the superiority test if “the class device will achieve economies of 

scale, conserve judicial resources, preserve public confidence in the integrity of the judicial 
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system by avoiding the waste and delay of repetitive proceedings, and prevent inconsistent 

adjudications of similar claims.”  Chhab v. Darden Rests., Inc., 2016 WL 3004511, at *3 

(S.D.N.Y. May 20, 2016).  Superiority “is an ‘explicitly comparative’ inquiry, requiring the court 

to consider alternatives to class settlement.”  GSE Bonds, 414 F. Supp. 3d at 702 (quoting In re 

Petrobras Secs., 862 F.3d at 268).5  Where, as here, the significant cost of prosecuting the case 

would render individual litigation uneconomical for many plaintiffs, proceeding as a class is the 

superior to alternative methods of resolution.  See Elec. Books, 2014 WL 1282293, at *23; see 

also ECF No. 415 at 49-50; ECF No. 469 at 33-34.  Moreover, the sheer size of the 

geographically disbursed Settlement Class, which contains thousands of members, renders 

resolution as a class superior.  See GSE Bonds, 414 F. Supp. 3d at 702.   

C. Quinn And Cohen Should Be Appointed As Counsel for the Settlement Class 

“An order that certifies a class action . . . must appoint class counsel under Rule 23(g).”  

Fed. R. Civ. P. 23(c)(1)(B).  For the reasons discussed in Section I.C.1, supra, Plaintiffs request 

that Quinn Emanuel Urquhart & Sullivan, LLP and Cohen Milstein Sellers & Toll PLLC be 

appointed as counsel for the Settlement Class.  See Rule 23(g); Rosi v. Aclaris Therapeutics, Inc., 

2021 WL 5847420, at *4 (S.D.N.Y. Dec. 9, 2021) (finding class counsel adequate for purposes 

of Rule 23(e)(2)(A) where counsel participated in discovery and motion practice and also 

prepared documents in connection with settlement). 

III. APPOINTMENT OF ESCROW AGENT, SETTLEMENT ADMINISTRATOR, 

AND RELATED RELIEF 

As part of the Preliminary Approval Order, Plaintiffs seek the Court’s preliminary 

approval of Epiq Class Action & Claims Solutions, Inc. (“Epiq”) as the Settlement 

 
5   In the settlement context, the superiority inquiry does not require analysis of the 
manageability of case at trial.  See Amchem Prods., 521 U.S. at 620. 
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Administrator.  Epiq is a nationally recognized settlement administrator with a wealth of 

experience in administering settlements involving complex financial instruments, including 

credit default swaps, interest rate swaps and derivatives, and foreign exchange contracts and has 

already been approved as Settlement Administrator for the Credit Suisse settlement.   

Plaintiffs also ask that the Court approve the appointment of The Huntington National 

Bank (“Huntington”) as the Escrow Agent.  Huntington is part of Huntington Bancshares, Inc., 

which is a large bank holding company and listed among the S&P 500.  Huntington’s National 

Settlement Team is one of the leading settlement account programs in the country and has 

handled escrow accounts in countless class action settlements.  Huntington is already the Escrow 

Agent for the Credit Suisse Settlement and Plaintiffs ask the Court for permission to combine 

both settlements in a single escrow account.  The Court should further approve the Settlement 

Fund as Qualified Settlement Funds (“QSFs”) pursuant to Internal Revenue  Code § 468B and 

related Treasury Regulations.   

Finally, Plaintiffs ask that the Court approve disbursements from the Settlement Fund for 

purposes of paying costs (other than attorneys’ fees) incurred in preparing and providing the 

Settlement Class Notice and paying other administrative expenses, including notice and 

administration expenses incurred by the Claims Administrator, up to $2,500,000 million prior to 

the Effective Date.6  Such funds are not recoverable if the settlement is terminated or does not 

become final.  NSA ¶ 3.12.   

 
6   Prior to the Effective Date, the settlement provides that Co-Lead Counsel may pay up to 
$2,500,000 in notice and administration fees from the Settlement Fund without approval of the 
Newly Settling Defendants, with the ability to ask for Court approval for additional expenditures.  

See NSA § 3.12.  After the Effective Date there are no limitations on Co-Lead Counsel’s use of 
the Settlement Fund to pay reasonable and necessary notice and administration fees.  Id. 
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CONCLUSION  

For these reasons, Plaintiffs respectfully request that the Court grant Plaintiffs’ Motion 

for Preliminary Approval of the Settlement with the Newly Settling Defendants and enter the 

Preliminary Approval Order appointing the Escrow Agent and Settlement Administrator, and 

authorizing payment of certain administrative fees. 
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IOWA PUBLIC EMPLOYEES’ RETIREMENT 
SYSTEM, et al., 

 
Plaintiffs, 

 
v. 

 
BANK OF AMERICA CORPORATION, 
et al., 
 

Defendants. 

 
 

Case No. 17-cv-6221 (KPF) (SLC) 
 
 

          
         Hon. Katherine Polk Failla 
 

 

DECLARATION OF DANIEL L. BROCKETT IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR PRELIMINARY APPROVAL OF THE NEW SETTLEMENT AGREEMENT WITH 

GOLDMAN SACHS, MORGAN STANLEY, JPMORGAN, UBS, AND EQUILEND  

Pursuant to 28 U.S.C. § 1746, I, Daniel L. Brockett, declare as follows: 
 
1. I am a member of the Bar of this Court and a Partner of the law firm Quinn Emanuel 

Urquhart & Sullivan, LLP.  My firm, along with Cohen Milstein Sellers & Toll, PLLC, represents 

the Named Plaintiffs in this action.  I respectfully submit this declaration in support of Plaintiffs’ 

Motion for Preliminary Approval of the Settlement Agreement with Defendants Goldman Sachs, 

Morgan Stanley, JPMorgan, UBS, and EquiLend. 

2. Attached hereto as Exhibit 1 is a true and correct copy of the “New Settlement 

Agreement” between Plaintiffs and the “Newly Settling Defendants,” including its exhibits.  

Exhibit A to the New Settlement Agreement is a list of the industry reforms that were agreed to as 

part of the compensation to the Settlement Class.  Exhibit B to the New Settlement Agreement is 

the agreed-upon form for the proposed order granting preliminary approval.  And Exhibit C to the 

New Settlement Agreement is the agreed-upon form for the order entering judgment. 

3. The Named Plaintiffs in this case are four major pension funds (Iowa Public 

Employees’ Retirement System, Los Angeles County Employees Retirement Association, Orange 
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County Employees Retirement System, and Sonoma County Employees’ Retirement Association) 

and a proprietary trading firm (Torus Capital, LLC).  Each Plaintiff entered into Stock Loan 

Transactions with one or more Prime Broker Defendants during the Class Period , and each is 

therefore a member of the proposed Settlement Class.  The Plaintiffs have taken an active role in 

the case, producing thousands of documents, preparing for and testifying in depositions, reviewing 

pleadings, taking an active role in settlement discussions, and conferring with counsel regarding 

case developments.  The Named Plaintiffs all approve the Settlement Agreement. 

4. The New Settlement Agreement was reached after extensive arm’s-length 

negotiations with the assistance of a leading Mediator, the Honorable Layn Phillips.  Negotiations 

began in early 2023 and concluded in June 2023.  The parties met in person in March for a 

two-day mediation.  While some progress was made, the parties were still far apart after the end of 

the second day.  The parties continued to negotiate for three months more, finally agreeing to a 

term sheet in June 2023.  The negotiations concluded only after both sides accepted a mediator’s 

proposal put forward by Judge Phillips.  Turning the agreement into a long-form document (the 

New Settlement Agreement) was itself the subject of intense additional negotiations, which 

concluded on August 18, 2023.  

5. Quinn Emanuel and Cohen Milstein filed the initial complaint in 2017.  We did so 

only after months of independent proprietary investigation.  Since that time, we have litigated the 

case through motions to dismiss, discovery, and class certification.  Our firms have devoted tens of 

thousands of hours of attorney time and tens of millions of dollars in expenses to the success of the 

case.   

6. Based on our extensive understanding of the factual record and the legal issues 

involved in this case, in our judgement, the substantial monetary recoveries and the meaningful 

industry reforms secured by the New Settlement Agreement is an excellent result for the proposed 

Case 1:17-cv-06221-KPF-SLC   Document 652   Filed 08/23/23   Page 2 of 3



3 

Settlement Class.  This is particularly true considering the risks of continued litigation against the 

Newly Settling Defendants. 

I declare, under penalty of perjury, that the foregoing is true and correct.  

Executed on August 23, 2023 
New York, New York 

By:     /s/ Daniel L. Brockett 

Daniel L. Brockett 

QUINN EMANUEL URQUHART & 
SULLIVAN, LLP 
51 Madison Avenue, 22nd Floor 
New York, New York 10010 

Telephone: (212) 849-7000 
Fax: (212) 849-7100 
danbrockett@quinnemanuel.com 
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This Stipulation and Agreement of Settlement, Compromise, and Release (the 
“Stipulation” or the “Settlement Agreement”), dated August 22, 2023 (the “Execution Date”), 

submitted pursuant to Rule 23 of the Federal Rules of Civil Procedure and Rule 408 of the Federal 
Rules of Evidence, embodies a settlement (the “Settlement”) made and entered into by and 

among: (i) Iowa Public Employees’ Retirement System; Los Angeles County Employees 

Retirement Association; Orange County Employees Retirement System; Sonoma County 
Employees’ Retirement Association; and Torus Capital, LLC, (collectively, “Plaintiffs”) on behalf 

of themselves and of each Settlement Class Member, on the one hand, and (ii) the Goldman Sachs 
defendants (Goldman Sachs & Co. LLC; and Goldman Sachs Execution & Clearing, L.P. (merged 
into Goldman Sachs & Co. LLC as of June 12, 2017)); the JPMorgan defendants (J.P. Morgan 
Securities LLC; J.P. Morgan Prime, Inc.; J.P. Morgan Strategic Securities Lending Corp.; and 
JPMorgan Chase Bank, N.A.); the Morgan Stanley defendants (Morgan Stanley; Morgan Stanley 
Capital Management, LLC; Morgan Stanley & Co. LLC; Morgan Stanley Distribution, Inc.; Prime 
Dealer Services Corp.; and Strategic Investments I, Inc); the UBS defendants (UBS AG; UBS 
Americas Inc.; UBS Securities LLC; and UBS Financial Services Inc.); and the EquiLend 
defendants (EquiLend LLC; EquiLend Europe Limited; and EquiLend Holdings LLC) (all such 
defendants together, the “Settling Defendants” herein), on the other hand, by and through their 
counsel of record in the above-captioned litigation pending in the United States District Court for 
the Southern District of New York and any other actions that may be transferred or consolidated 
into this litigation (the “Action”).  This Stipulation is intended by the parties to fully, finally, and 
forever resolve, discharge, and settle the Released Claims upon and subject to the terms and 
conditions hereof and subject to the approval of the Court.  Throughout this Stipulation, all 
capitalized terms used, but not immediately defined, have the meanings given to them in Section 
III.1 below. 
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I. PLAINTIFFS’ CLAIMS AND BENEFITS OF SETTLEMENT 
Co-Lead Counsel believe Plaintiffs’ claims asserted in the Action have merit.  However, 

Co-Lead Counsel recognize and acknowledge the expense and length of continued proceedings 
necessary to prosecute the Action against Settling Defendants through trial.  Co-Lead Counsel also 
have taken into account the uncertain outcome and risks of further litigation, especially in complex 
matters such as this Action.  Co-Lead Counsel also are aware of the risks presented by the defenses 
asserted by Defendants.  Co-Lead Counsel believe that the Settlement set forth in this Stipulation 
confers substantial benefits upon the Settlement Class in light of the circumstances present here.  
Based on their evaluation, Co-Lead Counsel have determined that the Settlement set forth in this 
Stipulation is in the best interests of Plaintiffs and the Settlement Class, and is fair, reasonable, and 
adequate. 
II. SETTLING DEFENDANTS’ DENIALS OF WRONGDOING AND LIABILITY 

Settling Defendants have consistently denied and continue to deny that they have violated 
any laws and maintain that their conduct was at all times proper and in compliance with all 
applicable provisions of law in all material respects.  Settling Defendants have denied and continue 
to deny specifically each and all of the claims and contentions of wrongful conduct alleged in the 
Action, along with all charges of wrongdoing or liability against them arising out of any of the 
conduct alleged, or that could have been alleged, in the Action.  Settling Defendants, while 
continuing to deny that they are liable for the claims asserted against them in the Action, have 
nevertheless agreed to enter into this Settlement Agreement to avoid the further risk, expense, 
inconvenience, and distraction of burdensome and protracted litigation, and to obtain complete 
dismissal of the Action and of all of the Released Claims.      
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III. TERMS OF STIPULATION AND AGREEMENT OF SETTLEMENT 
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and among the 

Plaintiffs (for themselves individually and on behalf of the Settlement Class and each Settlement 
Class Member thereof), on the one hand, and Settling Defendants, on the other hand, by and 
through their respective counsel of record, that, subject to the approval of the Court pursuant to 
Rule 23(e) of the Federal Rules of Civil Procedure, in consideration of the benefits flowing to the 
parties from the Settlement set forth herein, the Released Claims shall be finally and fully 
compromised, settled, and released as to all Released Parties, and the Action shall be settled, 
compromised, and dismissed with prejudice as to the Released Settling Defendant Parties, without 
costs, except as stated herein, and releases extended as set forth in this Settlement Agreement, 
upon and subject to the terms and conditions of the Stipulation, as follows. 

1. Definitions 
As used in this Stipulation the following terms have the meanings specified below: 
1.1  “Amended Complaint” means the Amended Class Action Complaint, dated 

November 17, 2017, filed in this Action. 
1.2 “Authorized Claimant” means any Settlement Class Member who submits a timely 

and valid Proof of Claim and Release Form and whose claim for recovery has been allowed 
pursuant to the terms of the Stipulation. 

1.3 “Bar Date” is defined in Paragraph 7.6. 
1.4 “Class Notice and Administration Expenses” means the fees and expenses 

reasonably and actually incurred in connection with providing notice, locating Settlement Class 
Members, assisting with the filing of claims, administering and distributing the Net Settlement 
Fund to Authorized Claimants, processing Proof of Claim and Release Forms, and paying escrow 
or other related fees and costs, if any. 
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1.5 “Co-Lead Counsel” means Quinn Emanuel Urquhart & Sullivan, LLP and Cohen 

Milstein Sellers & Toll PLLC. 
1.6 “Counterparty Lists” is defined in Paragraph 7.2. 
1.7 “Court” means the United States District Court for the Southern District of New 

York. 
1.8 “Defendants” means any and all parties named as defendants in the Amended 

Complaint and/or in any further amended complaint or pleading filed in this Action. 
1.9 “Effective Date” means the first date by which all of the events and conditions 

specified in Paragraph 9.1 of the Stipulation have been met and have occurred. 
1.10 “Employee Benefit Plan” means any employee benefit plan within the meaning of 

Section 3 of the Employee Retirement Income Security Act of 1974, 29 U.S.C. §§ 1001 et seq. 
(2014). 

1.11 “Escrow Account” means the interest-bearing account controlled by the Escrow 
Agent into which the Settlement Amount shall be deposited by or on behalf of Settling Defendants. 

1.12 “Escrow Agent” means a qualified escrow agent selected by Co-Lead Counsel, and 
consented to by Settling Defendants, which shall not unreasonably withhold such consent. 

1.13 “Fairness Hearing” is defined in Paragraph 5.6. 
1.14 “Fee and Expense Application” is defined in Paragraph 8.1. 
1.15 “Fee and Expense Award” is defined in Paragraph 8.1. 
1.16 “Final” means the expiration of any time for the filing or noticing of any appeal or 

review of an order or judgment, or, if any appeal is filed and not dismissed, the date of final 
affirmance (in all material respects) on appeal of the order or judgment and the expiration of all 
deadlines for any further appeal or review thereof (whether by motion or petition for 
reconsideration or re-argument or other mechanism), all proceedings ordered on remand, and all 
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proceedings arising out of any subsequent appeal or appeals following a decision on 
remand.  Notwithstanding the foregoing, whether the Judgment is Final does not depend in any 
way upon the resolution or status of any proceedings (including, without limitation, any and all 
disputes, motions, appeals, decisions, orders, rulings, consideration or other matters) relating 
solely to: (a) any application for service awards, attorneys’ fees, and/or expenses or charges in 
connection with prosecuting the Action; and/or (b) the Plan of Allocation. 

1.17 “Investment Vehicles” means any investment company, separately managed 
account, collective investment trust, or pooled investment fund, including, but not limited to 
mutual fund families, exchange-traded funds, fund of funds, hedge funds, and retirement accounts 
and employee benefit plans, in which any Settling Defendant has or may have a direct or indirect 
interest, or as to which that Settling Defendant or its affiliates may act as an investment advisor or 
manager, but in which any Settling Defendant alone or together with its, his or her respective 
affiliates is not a majority owner or does not hold a majority beneficial interest. 

1.18 “Judgment and Order of Dismissal” means the judgment and order of dismissal 

with prejudice to be entered by the Court upon approval of the Settlement, in substantially the form 
of Exhibit C attached hereto, or such other substantially similar form agreed to by the Settling 
Parties. 

1.19 “Net Settlement Fund” means the Settlement Fund less: (i) the amount of the Fee 

and Expense Award and any Plaintiffs’ Service Award, if requested, and to the extent allowed by 
the Court; (ii) Class Notice and Administration Expenses; (iii) Taxes and Tax Expenses; and 
(iv) any other fees or expenses approved by the Court. 

1.20 “Notice” means the Notice of Pendency and Proposed Settlement of Class Action 
to be sent to Settlement Class Members, as approved by the Court.   

1.21 “Other Settlements” is defined in Paragraph 12.20. 

Case 1:17-cv-06221-KPF-SLC   Document 652-1   Filed 08/23/23   Page 8 of 76



6 

 

 

1.22 “Person” means a natural person, individual, corporation, partnership, limited 

partnership, association, pension fund, mutual fund, joint stock company, estate, legal 
representative, trust, unincorporated association, government or any political subdivision or 
agency thereof, any business or legal entity and his, her or its spouses, heirs, predecessors, 
successors, representatives, beneficiaries, trustees, or assignees, and any other entity on behalf of 
whom the person has a legal right to make or release a claim. 

1.23 “Plaintiffs” means Iowa Public Employees’ Retirement System; Los Angeles 

County Employees Retirement Association; Orange County Employees Retirement System; 
Sonoma County Employees’ Retirement Association; and Torus Capital, LLC. 

1.24 “Plaintiffs’ Counsel” means Co-Lead Counsel and any counsel who appeared on 
behalf of Plaintiffs in the Action. 

1.25 “Plaintiffs’ Service Award” is defined in Paragraph 8.2. 
1.26 “Plaintiffs’ Service Award Application” is defined in Paragraph 8.2. 
1.27 “Plan of Allocation” means a plan or formula of allocation of the Net Settlement 

Fund pursuant to which the Net Settlement Fund shall be distributed to Authorized Claimants.  
Any Plan of Allocation is not part of the Stipulation, and the Released Settling Defendant Parties 
shall have no responsibility or liability with respect to the Plan of Allocation. 

1.28 “Preliminary Approval Order” means an order of the Court which preliminarily 
approves of the Settlement set forth in the Stipulation, in substantially the form of Exhibit B 
attached hereto, or such other substantially similar form agreed to by the Settling Parties. 

1.29 “Prime Broker Defendants” means Goldman Sachs, Morgan Stanley, JPMorgan, 
UBS, Credit Suisse, and Bank of America Merrill Lynch, including affiliates named in the 
Amended Complaint (ECF No. 73). 
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1.30 “Proof of Claim and Release Form” means the form as eventually approved by the 

Court for such use. 
1.31 “Released Claims” means the Released Class Claims and the Released Defendants’ 

Claims. 
1.32 “Released Class Claims” shall be any and all manner of claims, including Unknown 

Claims, causes of action, cross-claims, counter-claims, charges, liabilities, demands, judgments, 
suits, obligations, debts, setoffs, rights of recovery, or liabilities for any obligations of any kind 
whatsoever (however denominated), whether class or individual, in law or equity or arising under 
constitution, statute, regulation, ordinance, contract, or otherwise in nature, for fees, costs, 
penalties, fines, debts, expenses, attorneys’ fees, or damages, whenever incurred, and liabilities of 

any nature whatsoever (including joint and several), known or unknown, suspected or unsuspected, 
asserted or unasserted, which the Releasing Class Parties ever had, now have, or hereafter can, 
shall or may have, individually, representatively, derivatively, or in any other capacity, against the 
Released Settling Defendant Parties, arising from or related in any way to the conduct alleged in 
this Action, or that could have been alleged in this Action that also arise from or relate to the 
factual predicate of the Action, to the fullest extent allowed by law, from the beginning of time 
through the Execution Date.  The Released Class Claims do not include: (i) any claims to enforce 
the Settlement; and (ii) any claims of a Person that submits a timely Request for Exclusion in 
connection with the Notice, which is accepted by the Court.  The foregoing release is in addition 
to, and not in lieu of, the preclusive effect of the dismissal of the Action with prejudice that will 
occur upon approval of the Settlement.  This release will not apply to the Bank of America 
defendants or their affiliated entities. 

1.33 “Released Class Parties” and “Releasing Class Parties” means individually and 

collectively Plaintiffs and each Settlement Class Member, on behalf of themselves and any of their 
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respective past, present or future officers, directors, stockholders, agents, employees, legal or other 
representatives, partners, associates, trustees, beneficiaries, parents, subsidiaries, divisions, 
affiliates, heirs, executors, administrators, purchasers, predecessors, successors, and assigns, 
regardless of whether or not they object to the Settlement or make a claim for payment from the 
Net Settlement Fund.  In the case of a Settlement Class Member that is an Employee Benefit Plan 
(or a fiduciary acting on behalf of an Employee Benefit Plan), the terms of this Stipulation shall 
bind the Employee Benefit Plan and all Persons who may have any claim by reason of their 
relationship with the Employee Benefit Plan, including all of its fiduciaries, beneficiaries and 
participants.  For the avoidance of doubt, Persons who submit timely Requests for Exclusion which 
are accepted by the Court are not “Released Class Parties” or “Releasing Class Parties.” 

1.34 “Released Settling Defendant Parties” or “Releasing Settling Defendant Parties” 

mean Settling Defendants and each of their respective past or present direct and indirect parents 
(including holding companies), subsidiaries, affiliates, associates (all as defined in SEC Rule 12b-
2, promulgated pursuant to the Securities Exchange Act of 1934, as amended), divisions, joint 
ventures, predecessors, successors, and each of their respective past, present, and future officers, 
directors, managers, members, partners, shareholders, insurers, employees, agents, attorneys, legal 
or other representatives, trustees, heirs, executors, administrators, advisors, and assigns, and the 
predecessors, successors, heirs, executors, administrators, and assigns of each of the foregoing. 

1.35 “Released Defendants’ Claims” means all claims and causes of action of every 
nature and description, including Unknown Claims, whether arising out of federal, state, common, 
or foreign law, that arise out of or relate in any way to the Releasing Class Parties’ or Co-Lead 
Counsel’s institution, prosecution, or settlement of the Released Class Claims, except for claims 

relating to the enforcement of the Settlement.   
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1.36 “Released Parties” means Released Settling Defendant Parties and Released Class 

Parties. 
1.37 “Releasing Parties” means the Releasing Settling Defendant Parties and the 

Releasing Class Parties. 
1.38 “Settlement Administrator” means a qualified administrator selected by Co-Lead 

Counsel. 
1.39 “Settlement Amount” means the sum of four hundred and ninety nine million, eight 

thousand, seven hundred and fifty USD ($499,008,750). 
1.40 “Settlement Class” means all Persons who, directly or through an agent, entered 

into Stock Loan Transactions with the Prime Broker Defendants, direct or indirect parents, 
subsidiaries, or divisions of the Prime Broker Defendants in the United States from January 7, 
2009 through the Execution Date (the “Settlement Class Period”), inclusive.  Excluded from the 
Settlement Class are Defendants and their employees, affiliates, parents, and subsidiaries, whether 
or not named in the Amended Complaint, entities which previously requested exclusion from any 
Class in this Action,1 and the United States Government, provided, however, that Investment 
Vehicles shall not be excluded from the definition of the Settlement Class.  

1.41 “Settlement Class Member” means a Person who falls within the definition of the 

Settlement Class and has not submitted a Request for Exclusion in connection with the Notice that 
has been accepted by the Court. 

1.42  “Settlement Fund” means the Settlement Amount, together with all interest and 

income earned thereon after being transferred to the Escrow Account. 
 1   These entities are Citadel LLC, Two Sigma Investments, PDT Partners, Renaissance Technologies LLC, TGS Management, Voloridge Investment Management, and the D.E. Shaw Group and their corporate parents, subsidiaries, and wholly owned affiliates (the “Opt-out 

Entities”). 
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1.43 “Settling Defendants’ Counsel” means the defense counsel listed in the signature 
blocks hereto. 

1.44 “Settling Parties” means Plaintiffs and Settling Defendants. 
1.45 “Stock Loan Transactions” means any transaction, including any transaction 

facilitated by a prime broker, agent lender, or other Person, in which a holder of a stock temporarily 
lends the stock in exchange for collateral or in which a borrower of a stock provides collateral to 
temporarily borrow a stock, and in which the stock is ultimately returned to the lender at a later 
date, at which time the lender returns the collateral to the borrower.  For the avoidance of doubt, 
“Stock Loan Transactions” include the facilitation of short positions, but do not include non-equity 
securities lending or stock repurchase (repo) transactions. 

1.46 “Summary Notice” means the summary notice form as eventually approved by the 

Court. 
1.47 “Taxes” is defined in Paragraph 4.4. 
1.48 “Tax Expenses” is defined in Paragraph 4.4. 
1.49 “Termination Notice” is defined in Paragraph 10.1. 
1.50  “Unknown Claims” means any and all Released Claims against the Released 

Parties which Releasing Parties do not know or suspect to exist in his, her, or its favor as of the 
Effective Date, which if known by the Releasing Parties or Released Parties might have affected 
his, her, or its decision(s) with respect to the Settlement.  With respect to any and all Released 
Claims, the parties stipulate and agree that, by operation of the Judgment and Order of Dismissal, 
upon the Effective Date, Releasing and Released Parties shall have expressly waived, and each 
Settlement Class Member shall be deemed to have waived and by operation of the Judgment and 
Order of Dismissal shall have expressly waived, the provisions, rights, and benefits of Cal. Civ. 
Code Section 1542, which provides: 
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A general release does not extend to claims that the creditor or releasing party does not know or suspect to exist in his or her favor at the time of executing the release and that, if known by him or her, would have materially affected his or her settlement with the debtor or released party. 
and any and all provisions, rights and benefits conferred by any law of any state or territory of the 
United States, or principle of common law, which is similar, comparable, or equivalent to Cal. 
Civ. Code Section 1542.  The Releasing Parties and Released Parties may hereafter discover facts 
other than or different from those which they now know or believe to be true with respect to the 
subject matter of the Released Claims.  Nevertheless, the Releasing Parties shall expressly, fully, 
finally, and forever settle and release, and each Settlement Class Member upon the Effective Date 
shall be deemed to have and by operation of the Judgment and Order of Dismissal shall have, fully, 
finally, and forever settled and released, any and all of their respective Released Claims, whether 
or not concealed or hidden, without regard to the subsequent discovery or existence of such 
different or additional facts.  The Settling Parties acknowledge that the inclusion of Unknown 
Claims in the definition of Released Claims was separately bargained for and was a key element 
of the Settlement Agreement. 

2. CAFA Notice 
2.1 Pursuant to the Class Action Fairness Act (“CAFA”), no later than ten (10) days 

after the Settlement Agreement is filed with the Court, Settling Defendants, at their own cost, shall 
serve proper notice of the proposed Settlement upon those who are entitled to such notice pursuant 
to CAFA. 

3. The Settlement 
  A. The Settlement Fund and Non-Monetary Relief  3.1 Settling Defendants shall cause the Settlement Amount in cash to be deposited into 
the interest-bearing Escrow Account controlled by the Escrow Agent within ten (10) business days 
of the Court’s entry of the Preliminary Approval Order, provided that the time by which Settling 
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Defendants must cause the Settlement Amount to be deposited into the Escrow Account does not 
begin to run until Co-Lead Counsel has provided Settling Defendants with such information as 
Settling Defendants may require to complete the wire transfer.  

3.2 Defendants have agreed among themselves the shares of the Settlement Amount 
for which each Defendant shall be responsible, and Plaintiffs shall have no right or interest in how 
Defendants have confidentially allocated the Settlement Amount among themselves.  

3.3 Plaintiffs shall have the right, but not the obligation, to terminate the Settlement 
Agreement if Settling Defendants fail to timely pay the Settlement Amount in accordance with 
Paragraph 3.1 and fail to cure such failure within seven (7) business days of receiving a written 
notice from Co-Lead Counsel demanding such cure. 

3.4 Except as required by Paragraphs 3.1 (concerning payment of the Settlement 
Amount), and 10.3 (concerning refund upon termination of the settlement), the Settling Defendants 
shall have no responsibility for any other costs, including any attorneys’ fees and expenses or costs 

of class notice and claims administration, but all such fees, expenses, and costs shall be paid from 
the Settlement Fund, as approved by the Court.  For the sake of clarity, Settling Defendants shall 
bear their own costs in complying with their obligations set forth in Paragraph 7.2 and Section 11, 
except as otherwise agreed to by the parties or provided for in this Stipulation. 

3.5 Plaintiffs and Settlement Class Members shall look solely to the Settlement Fund 
for full, final, and complete satisfaction of all Released Class Claims.  Except as set forth in 
Paragraph 3.1, the Settling Defendants shall have no obligation under this Settlement Agreement 
or the Settlement to pay or cause to be paid any amount of money, and the Released Settling 
Defendant Parties shall have no obligation to pay or reimburse any fees, expenses, costs, liability, 
losses, Taxes, or damages whatsoever alleged or incurred by Plaintiffs, Settlement Class Members, 
or by any Releasing Class Parties, including but not limited to by their attorneys, experts, advisors, 
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agents, or representatives, with respect to the Action and the Released Class Claims.  Plaintiffs 
and Settlement Class Members acknowledge that as of the Effective Date, the releases given herein 
shall become effective immediately by operation of the Judgment and Order of Dismissal and shall 
be permanent, absolute, and unconditional.  

3.6 In addition, as part of the consideration of this Settlement Agreement, EquiLend 
and the EquiLend Board of Directors will ratify, support, and implement the governance changes 
described in Exhibit A to this Settlement Agreement.   
  B. The Escrow Agent  3.7 The Escrow Agent shall invest the Settlement Amount deposited pursuant to 
Paragraph 3.1 exclusively in instruments backed by the full faith and credit of the United States 
Government or fully insured by the United States Government or an agency thereof and shall 
reinvest the proceeds of these instruments as they mature in similar instruments at their then-
current market rates.  All costs and risks related to the investment of the Settlement Fund in 
accordance with the guidelines set forth in this Paragraph shall be borne by the Settlement Fund. 

3.8 Neither the Released Parties nor their counsel shall have any responsibility for or 
liability whatsoever with respect to any losses suffered by, or fluctuations in the value of, the 
Settlement Fund. 

3.9 The Escrow Agent shall not disburse the Settlement Fund except: (a) as provided 
in the Stipulation; (b) by an order of the Court; or (c) with the written agreement of counsel for the 
Settling Parties. 

3.10 Subject to further order(s) and/or directions as may be made by the Court, or as 
provided in the Stipulation, the Escrow Agent is authorized to execute such transactions consistent 
with the terms of the Stipulation.  The Released Parties shall have no responsibility for, interest in, 
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or liability whatsoever with respect to the actions of the Escrow Agent or any transaction executed 
by the Escrow Agent. 

3.11 All funds held by the Escrow Agent shall be deemed and considered to be in 
custodia legis of the Court and shall remain subject to the jurisdiction of the Court until such time 
as such funds shall be distributed in their entirety in accordance with the Settlement Agreement 
and further order(s) of the Court. 

3.12 Prior to the Effective Date, Co-Lead Counsel, without further approval of Settling 
Defendants, may pay from the Settlement Fund up to $2,500,000.00 in Class Notice and 
Administration Expenses and Tax Expenses associated with providing notice to the Settlement 
Class and the administration of the Settlement.  Prior to the Effective Date, payment of any Class 
Notice and Administration Expenses and Tax Expenses exceeding $2,500,000.00 shall require 
notice to, and agreement from, Settling Defendants, through Settling Defendants’ Counsel, and 

court approval, but in no event shall any such payments exceed $3,500,000.00.  Subsequent to the 
Effective Date, without further approval by Settling Defendants, the Settlement Fund may be used 
by Co-Lead Counsel to pay all reasonable and necessary Class Notice and Administration 
Expenses.  Funds expended pursuant to this Paragraph are not recoverable if this Settlement is 
terminated or does not become final. 

4. Taxes 
4.1 The Settling Parties agree to treat the Settlement Fund as being at all times a 

Qualified Settlement Fund within the meaning of Treasury Regulation Section 1.468B-1, and agree 
not to take any position for tax purposes inconsistent therewith.  The Settlement Fund, less any 
amounts incurred for Taxes, Tax Expenses, and Class Notice and Administration Expenses 
pursuant to Paragraph 3.12, plus any accrued interest thereon, shall be returned to Settling 
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Defendants, as provided in Paragraph 10.3, if the Settlement does not become effective for any 
reason, including by reason of a termination of this Agreement. 

4.2 In addition, the Escrow Agent shall timely make such elections as necessary or 
advisable to carry out the provisions of this Section 4, including the “relation-back election” (as 

defined in Treasury Regulation Section 1.468B-1) back to the earliest permitted date.  Such 
elections shall be made in compliance with the procedures and requirements contained in such 
regulations.  It shall be the responsibility of the Escrow Agent to timely and properly prepare and 
deliver, or cause to be prepared and delivered, the necessary documentation for signature by all 
necessary parties, and thereafter to cause the appropriate filing to occur. 

4.3 For the purpose of Section 468B of the Internal Revenue Code of 1986, as amended, 
and the regulations promulgated thereunder, the “administrator” shall be the Escrow Agent.  The 

Escrow Agent shall timely and properly file, or cause to be filed, all informational and other tax 
returns necessary or advisable with respect to the Settlement Fund (including, without limitation, 
the returns described in Treasury Regulation Section 1.468B-2(k)).   

4.4 All (a) taxes (including any estimated taxes, interest, or penalties) arising with 
respect to the income earned on the Settlement Amount, including any taxes or tax detriments that 
may be imposed upon the Settling Parties or their counsel with respect to any income earned on 
the Settlement Amount for any period during which the Settlement Amount does not qualify as a 
Qualified Settlement Fund for federal or state income tax purposes (“Taxes”), and (b) expenses 

and costs incurred in connection with the operation and implementation of this Section 4 
(including, without limitation, expenses of tax attorneys and/or accountants, mailing and 
distribution costs and expenses relating to filing (or failing to file) the returns described in this 
Section 4) (“Tax Expenses”), shall be paid out of the Settlement Amount; in all events the Settling 
Parties and their counsel shall have no liability or responsibility for the Taxes or the Tax Expenses.  
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Further, Taxes and Tax Expenses shall be treated as, and considered to be, a cost of administration 
of the Settlement Fund and shall be timely paid by the Escrow Agent out of the Escrow Account 
without prior approval of Settling Defendants, and the Escrow Agent shall be obligated 
(notwithstanding anything herein to the contrary) to withhold from distribution to Authorized 
Claimants any funds necessary to pay such amounts, including the establishment of adequate 
reserves for any Taxes and Tax Expenses (as well as any amounts that may be required to be 
withheld under Treasury Regulation Section 1.468B-2(l)(2)).  The Settling Parties hereto agree to 
cooperate with the Escrow Agent, each other, and their tax attorneys and accountants to the extent 
reasonably necessary to carry out the provisions of this Section 4. 

5. Preliminary Approval Order, Notice, and Fairness Hearing 
5.1 Within fifteen (15) business days following the Execution Date, Co-Lead Counsel 

shall submit to the Court, and Settling Defendants shall have an opportunity to comment on but 
shall not oppose, a motion requesting, inter alia, the preliminary approval of the Settlement set 
forth in the Stipulation.  The motion shall: 

1. seek certification of the Settlement Class solely for settlement purposes, 
pursuant to Fed. R. Civ. P. 23(a) and Fed. R. Civ. P. 23(b)(3); 

2. request preliminary approval of the Settlement set forth in this Stipulation as 
fair, reasonable, and adequate within the meaning of Fed. R. Civ. P. 23; 

3. seek the appointment of Plaintiffs as Settlement Class representatives and Co-
Lead Counsel as Settlement Class counsel under Fed. R. Civ. P. 23; 

4. explain that Plaintiffs will submit a separate application seeking approval of the 
form and method of dissemination of the Notice, which shall, among other 
things, apprise each Settlement Class Member of his, her, or its right to exclude 
themselves from, or object to, the settlement; 
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5. seek appointment of a Settlement Administrator and Escrow Agent; and 
6. seek entry of the proposed Preliminary Approval Order materially in the form 

of Exhibit B attached hereto, unless otherwise agreed to by the parties. 
5.2 The proposed Preliminary Approval Order submitted by Plaintiffs in connection 

with their motion for preliminary approval of the Settlement shall attach the Settlement Agreement 
and provide that (1) proceedings will be stayed with respect to the Settling Defendants until the 
Court renders a final decision on approval of the Settlement; and (2) pending that final 
determination, each Plaintiff and Settlement Class Member, either directly, representatively, or in 
any other capacity, shall be enjoined from prosecuting in any forum any Released Class Claims 
against any of the Released Settling Defendant Parties. 

5.3 Though the parties agree that it is not practical to establish a timeline or to create 
the detailed contents of a Notice at this time, the eventual Notice, to also be approved by the Court 
prior to distribution, will set forth a summary of the terms of this Stipulation (including a 
description of the Released Class Claims), the proposed Plan of Allocation and Co-Lead Counsel’s 

request for attorneys’ fees, costs and expenses; the date and time of the Fairness Hearing; the right 
to object to the Settlement, proposed Plan of Allocation, or request for fees and expenses; the right 
to appear at the Fairness Hearing; and the right to request exclusion from the Settlement Class. 

5.4 It shall be the Settlement Administrator’s responsibility, under supervision of Co-
Lead Counsel, to disseminate the Notice and Summary Notice in accordance with this Stipulation, 
subject to Paragraph 7.2, and as ordered by the Court.  Settlement Class Members shall have no 
recourse as to the Released Settling Defendant Parties, Settling Defendants’ Counsel, Plaintiffs, 

and Plaintiffs’ Counsel with respect to any claims they may have that arise from or relate to the 

notice process including the sufficiency of any such notice. 
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5.5 Plaintiffs shall, in moving for approval of a Class Notice plan, include a proposed 
process for, inter alia, opting out.  The terms requested shall not, without agreement, be materially 
different from the following: 

1. Any Persons falling within the definition of the Settlement Class may request 
to be excluded from the Settlement Class (“Request for Exclusion”).  A Request 

for Exclusion must: (i) be in writing, (ii) be signed by the Person or his, her, or 
its authorized representative; (iii) state the name, address, and phone number of 
that Person; and (iv) include: (1) proof of membership in the Settlement Class, 
including documentation evidencing Stock Loan Transactions with the Prime 
Broker Defendants during the Settlement Class Period; and (2) a signed 
statement that “I/we hereby request that I/we be excluded from the Settlement 

Class in the Iowa Public Employees’ Retirement System v. Bank of America 

Corp. Litigation.”   
2. The Request for Exclusion must be mailed to the Settlement Administrator at 

the address provided in the Notice and be postmarked (a) no later than fifty (50) 
days prior to the date set for the Fairness Hearing or (b) any other date set by 
the Court.   

3. Unless the Court orders otherwise, a Request for Exclusion that does not fully 
comply with subparagraph (1) or that is not sent within the time specified in 
subparagraph (2), shall be invalid, and the Person(s) filing such an invalid 
request shall be a Settlement Class Member and shall be bound by the 
Settlement set forth in the Settlement Agreement, if approved.  All Persons who 
submit valid and timely Requests for Exclusion in the manner set forth in this 
Paragraph shall be excluded from the Settlement Class, shall have no rights 
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under the Settlement Agreement, shall not share in the distribution of the Net 
Settlement Fund, and shall not be bound by the Settlement Agreement.  Co-
Lead Counsel shall cause to be provided to Settling Defendants’ Counsel a list 

of all Persons, if any, who have filed a Request for Exclusion, together with all 
such Requests for Exclusion and all documents and information provided with 
such Requests, and any written revocation of Requests for Exclusion, within 
five (5) business days of being notified by the Settlement Administrator of 
receipt of any such materials.   

4. Any Person who has not requested exclusion from the Settlement Class and 
who objects to the settlement set forth in this Settlement Agreement may appear 
in person or through counsel, at that Person’s own expense, at the Fairness 

Hearing to present any evidence or argument that the Court deems proper and 
relevant.  However, subject to the Court’s discretion, no such Person shall be 

heard, and no papers, briefs, pleadings, or other documents submitted by any 
such Person shall be received and considered by the Court, unless such Person 
properly submits a written objection that includes: (i) a notice of intention to 
appear; (ii) proof of membership in the Settlement Class, including 
documentation evidencing Stock Loan Transactions with the Prime Broker 
Defendants during the Settlement Class Period; and (iii) the specific grounds 
for the objection and any reasons why such Person desires to appear and be 
heard, as well as all documents or writings that such Person desires the Court 
to consider.  Such a written objection must be both filed with the Court no later 
than fifty (50) days prior to the date set for the Fairness Hearing and mailed to 
Co-Lead Counsel and to Settling Defendants’ Counsel at the addresses provided 
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in the Notice and postmarked no later than fifty (50) days prior to the date set 
for the Fairness Hearing.  Any Person that fails to object in the manner 
prescribed herein shall be deemed to have waived his, her, or its objections and 
will forever be barred from making any such objections in the Action, unless 
otherwise excused for good cause shown, as determined by the Court. 

5.6 Co-Lead Counsel shall request that after notice is given to the Settlement Class, the 
Court hold a hearing (the “Fairness Hearing”) and approve the Settlement of the Action as set forth 
herein.  At or after the Fairness Hearing, Co-Lead Counsel also shall request that the Court approve 
the proposed Plan of Allocation and the Fee and Expense Award and, if requested, the Plaintiffs’ 

Service Award. 
5.7 If preliminary approval of the Settlement Agreement is entered by the Court, 

Plaintiffs shall seek, and Settling Defendants shall not oppose, entry of a Judgment and Order of 
Dismissal that:  

1. certifies the Settlement Class pursuant to Fed. R. Civ. P. 23(a) and Fed. R. Civ. 
P. 23(b)(3) solely for the purpose of the settlement; 

2. approves finally the settlement set forth in this Settlement Agreement and its 
terms as being a fair, reasonable, and adequate settlement as to Settlement Class 
Members within the meaning of Fed. R. Civ. P. 23 and directing its 
consummation according to its terms; and provides that the Final Order and 
Judgment will incorporate the entire Settlement Agreement including all 
Exhibits and the Parties will be thereby directed to carry out the Settlement 
Agreement in accordance with all of its terms and provisions; 
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3. finds that the Notice constituted due, adequate, and sufficient notice of the 
settlement set forth in this Settlement Agreement and the Fairness Hearing and 
meets the requirements of due process and the Federal Rules of Civil Procedure; 

4. directs that, as to Settling Defendants, the Action shall be dismissed with 
prejudice and, except as provided for in this Settlement Agreement, without 
costs; 

5. bars claims by any Person against any of the Released Settling Defendant 
Parties for contribution or indemnification (however denominated) for all or a 
portion of any amounts paid or awarded in the Action by way of settlement, 
judgment, or otherwise; 

6. orders that the Releasing Class Parties are permanently enjoined and barred 
from instituting, commencing, or prosecuting any action or other proceeding 
asserting any Released Class Claims against any Released Settling Defendant 
Parties; 

7. retains with the Court exclusive jurisdiction over the settlement and this 
Settlement Agreement, including the administration and consummation of the 
settlement; and 

8. determines under Fed. R. Civ. P. 54(b) that there is no just reason for delay and 
directs that the judgment of dismissal with prejudice as to Settling Defendants 
shall be final and entered forthwith. 

6. Releases 
6.1 The obligations incurred pursuant to this Settlement Agreement shall be in full and 

final disposition of: (i) the Action against Settling Defendants; (ii) any and all Released Class 
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Claims against Released Settling Defendant Parties; and (iii) any and all Released Defendants’ 

Claims against Released Class Parties. 
6.2 Upon the Effective Date, Plaintiffs and each of the Releasing Class Parties: (i) shall 

be deemed to have, and by operation of the Judgment and Order of Dismissal, shall have, fully, 
finally, and forever waived, released, relinquished, and discharged against the Released Settling 
Defendant Parties (1) any and all Released Class Claims, regardless of whether such Releasing 
Class Parties execute and deliver proof of claims and release forms, and (2) any rights to the 
protections afforded under California Civil Code § 1542, which provides: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.   
and/or any other similar, comparable, or equivalent laws; (ii) shall forever be enjoined and 
permanently barred from the commencement, assertion, institution, maintenance, prosecution, or 
enforcement of any action or other proceeding in any court of law or equity, arbitration tribunal, 
administrative forum, or forum of any kind, asserting any of the Released Class Claims against the 
Released Settling Defendant Parties and any claims arising out of, relating to, or in connection 
with the defense, settlement, or resolution of the Action or the Released Class Claims, except for 
claims relating to the enforcement of the Settlement; and (iii) agree and covenant not to sue, either 
directly, representatively, or in any other capacity, any of the Released Settling Defendant Parties 
on the basis of the Released Class Claims or to assist any third party in commencing or maintaining 
any suit against any Released Settling Defendant Parties related in any way to any Released Class 
Claims.  Claims to enforce the terms of this Stipulation are not released.  The Released Settling 
Defendant Parties and Releasing Class Parties shall be deemed by operation of law to 
acknowledge, that the waiver of Unknown Claims, and of the provisions, rights and benefits of 
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Section 1542 of the California Civil Code, was bargained for and is a key element of the Settlement 
of which the release in this Paragraph is a part.  The releases set forth herein are to be construed 
pursuant to New York law as set forth in Paragraph 12.18, including N.Y. General Obligations 
Law Section 15-108, which bars claims for contribution by joint tortfeasors and other similar 
claims.  To the extent permitted by law, this Stipulation is expressly intended to absolve the 
Released Settling Defendant Parties of any claims for contribution, indemnification or similar 
claims from other Defendants in the Action, arising out of or related to the Released Claims, in the 
manner and to the fullest extent permitted under the law of New York or any other jurisdiction that 
might be construed or deemed to apply to any claims for contribution, indemnification or similar 
claims against any of the Released Settling Defendant Parties.     

6.3 Upon the Effective Date, each of the Releasing Settling Defendant Parties shall be 
deemed to have, and by operation of the Judgment and Order of Dismissal shall have, fully, finally, 
and forever released, relinquished, and discharged Released Class Parties from any and all 
Released Defendants’ Claims (including, without limitation, Unknown Claims) arising out of, 
relating to, or in connection with, the institution, prosecution, assertion, settlement, or resolution 
of the Action or the Released Class Claims, except for claims relating to the enforcement of the 
Settlement.  The Releasing Settling Defendant Parties and Released Class Parties acknowledge 
that the waiver of Unknown Claims, and of the provisions, rights, and benefits of Section 1542 of 
the California Civil Code, was bargained for and is a key element of the Settlement of which the 
release in this Paragraph is a part.  

6.4 In the event this Settlement Agreement is terminated or any material condition for 
the final approval of this Settlement Agreement is not satisfied, the release and covenant not to sue 
provisions of the foregoing Paragraphs shall be null and void and unenforceable. 

Case 1:17-cv-06221-KPF-SLC   Document 652-1   Filed 08/23/23   Page 26 of 76



24 

 

 

7. Administration and Calculation of Claims, Final Awards, and Supervision and Distribution of the Settlement Fund 
7.1 The Settlement Administrator, subject to such supervision and direction of the 

Court or Co-Lead Counsel, shall provide notice of the Settlement to the Settlement Class, subject 
to Paragraph 7.2, and shall administer and calculate the claims submitted by Settlement Class 
Members pursuant to the Plan of Allocation, and shall oversee distribution of the Net Settlement 
Fund to Authorized Claimants. 

7.2 Unless otherwise agreed to by the parties, within sixty (60) days of entry of the 
Preliminary Approval Order each of the Settling Defendants shall provide or cause to be provided 
to the Settlement Administrator a list of names and addresses of members of the Settlement Class 
who were counterparties with it in Stock Loan Transactions or agents who entered into Stock Loan 
Transactions on their behalf, to the extent such information is reasonably available in electronic 
databases in the possession of Settling Defendants (“Counterparty Lists”) and the retrieval and 
disclosure of which is permitted by law and would not constitute a substantial burden or expense, 
or shall otherwise confirm it has arranged to provide notice to those members of the Settlement 
Class.  The Counterparty Lists shall be governed by the Protective Order entered in the Action and 
used only for the purposes of facilitating the provision of Notice to Settlement Class Members and 
the administration of the Settlement.  The parties shall furnish to the Court a progress report within 
sixty (60) days after entry of the Preliminary Approval Order and, should it prove necessary, every 
sixty (60) days thereafter.  To the extent any Settling Defendant is reasonably able to provide the 
aforementioned contact information sooner than sixty days after the entry of the Preliminary 
Approval Order, such Settling Defendant shall provide such information to the Settlement 
Administrator as soon as it is reasonably able.  Counterparty Lists shall be provided in an electronic 
format.  Each Settling Defendant shall be responsible for any costs or expenses related to it 
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providing Counterparty Lists and/or making arrangements for it provide notice to members of the 
Settlement Class.  The Settling Parties shall meet and confer in good faith as to whether notice to 
any portion of the Settlement Class through alternate means is appropriate; any disputes shall be 
reserved for resolution by the Court.  

7.3 In accordance with the schedule eventually approved by the Court, Co-Lead 
Counsel will cause (a) the Settlement Administrator to mail to all members of the Settlement Class, 
who can be identified using reasonably available data and through reasonable efforts, a Proof of 
Claim and Release Form and (b) the Summary Notice will also be published, at minimum, once in 
the national edition of Investor’s Business Daily, the Financial Times, and The Wall Street Journal, 
and once over a national newswire service.  The Notice and Proof of Claim and Release Form shall 
also be posted on the Settlement Administrator’s website.  The cost of providing all such notice 

shall be paid out of the Settlement Fund. 
7.4 The Settlement Fund shall be applied as follows: 

(a) to pay all Class Notice and Administration Expenses; 
(b) to pay the Taxes and Tax Expenses;  
(c) to pay the Fee and Expense Award subject to the approval of the Court; 
(d) to pay any Plaintiffs’ Service Award subject to the approval of the Court; 

and 
(e) after the Effective Date, to distribute the Net Settlement Fund to Authorized 

Claimants pursuant to the Stipulation and the Plan of Allocation, as 
approved by the Court. 

7.5 Upon the Effective Date and thereafter, and in accordance with the terms of the 
Stipulation, the Plan of Allocation, or such further approval and further order(s) of the Court as 
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may be necessary or as circumstances may require, the Net Settlement Fund shall be distributed to 
Authorized Claimants, subject to and in accordance with the following. 

7.6 Each Person claiming to be an Authorized Claimant shall be required to submit to 
the Settlement Administrator a completed Proof of Claim and Release Form postmarked or 
submitted electronically by the date specified in the Preliminary Approval Order, or such other 
time as may be set by the Court (the “Bar Date”), signed under penalty of perjury and supported 

by such documents, if any, as are specified in the Proof of Claim and Release Form. 
7.7 Except as otherwise ordered by the Court, all Settlement Class Members who fail 

to submit a Proof of Claim and Release Form by the Bar Date, or such other period as may be 
ordered by the Court, or who submit a Proof of Claim and Release Form that is rejected and not 
later re-submitted and accepted before the Bar Date, shall be forever barred from receiving any 
payments pursuant to the Stipulation and the Settlement set forth herein, but will in all other 
respects be subject to and bound by the provisions of the Stipulation, the releases contained herein, 
and the Judgment and Order of Dismissal, and will be barred from bringing any action or 
proceeding against the Released Settling Defendant Parties concerning the Released Class Claims.  
Notwithstanding the foregoing, Co-Lead Counsel shall have the discretion (but not the obligation) 
to accept late-submitted claims for processing by the Settlement Administrator, so long as the 
distribution of the Net Settlement Fund to Authorized Claimants is not materially delayed thereby.  
No Person shall have any claim against Plaintiffs, Plaintiffs’ Counsel, or the Settlement 

Administrator by reason of the decision to exercise or not exercise such discretion. 
7.8 The Settlement Administrator shall calculate the claims of Authorized Claimants 

substantially in accordance with the Plan of Allocation set forth in the Notice and approved by the 
Court.  The Released Settling Defendant Parties shall have no liability, obligation, or responsibility 
for the administration of the Settlement or disbursement of the Net Settlement Fund.  Following 
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the Effective Date, the Settlement Administrator shall distribute the Net Settlement Fund to 
Authorized Claimants pursuant to the Plan of Allocation.  Payment pursuant to this Settlement 
Agreement and the Plan of Allocation shall be deemed final and conclusive against all Settlement 
Class Members.   

7.9 All proceedings with respect to the administration, processing, and determination 
of claims and the determination of any controversies relating thereto, including disputed questions 
of law or fact with respect to the validity of claims, shall be subject to the jurisdiction of the Court.  
As provided herein, the Released Settling Defendant Parties shall have no liability, obligation, or 
responsibility for the administration of the Settlement or disbursement of the Net Settlement Fund; 
therefore, any such proceedings naming or purporting to name the Released Settling Defendant 
Parties should be dismissed with prejudice as to the Released Settling Defendant Parties.  

7.10 Settling Defendants will not have any involvement in the selection of the claims 
administrator, the claims administration process, or the plan of allocation of the Settlement 
proceeds.  The claims administrator shall be selected solely by Co-Lead Counsel, and the plan of 
allocation will be proposed solely by Co-Lead Counsel, subject to Court approval. 

7.11 Other than in the event of the termination of the Settlement pursuant to Paragraphs 
10.1 and 10.2, Settling Defendants, their insurance carriers, or any other Person or entity who or 
which funded the Settlement Amount shall not have a reversionary interest in the Net Settlement 
Fund.  If there is any balance remaining in the Net Settlement Fund after a reasonable period of 
time after the initial date of distribution of the Net Settlement Fund, the Settlement Administrator 
shall, if feasible, allocate such balance among Authorized Claimants in an equitable and economic 
fashion.  These redistributions shall be repeated until the remaining balance in the Net Settlement 
Fund is de minimis, and any such remaining balance shall be donated to an appropriate 501(c)(3) 
non-profit organization selected by Co-Lead Counsel and approved by the Court.  
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7.12 The finality of the Court’s Judgment and Order of Dismissal approving the 

Stipulation shall not be conditioned on any ruling by the Court concerning the Plan of Allocation 
of the Net Settlement Fund.  Any order or proceeding relating to a request for approval of the Plan 
of Allocation, or any appeal from any order relating thereto or reversal or modification thereof, 
shall not operate to terminate the Settlement Agreement; nor shall it affect or delay the Effective 
Date or the effectiveness or finality of the Judgment and Order of Dismissal or the release of the 
Released Claims.  

7.13 No Person shall have any claim against Plaintiffs, Plaintiffs’ Counsel, Released 

Parties, Settling Defendants, Settling Defendants’ Counsel, or the Settlement Administrator based 

on distributions made substantially in accordance with the Stipulation and the Settlement contained 
herein, the Plan of Allocation, or otherwise as further ordered by the Court.  This provision does 
not include any claim by any party for breach of this Stipulation. 

8. Plaintiffs’ Counsel’s Attorneys’ Fees, Costs, Charges and Expenses 
8.1 Co-Lead Counsel may submit an application or applications for distributions to 

them from the Settlement Fund (the “Fee and Expense Application”) for: (a) an award of attorneys’ 

fees; plus (b) expenses or charges in connection with prosecuting the Action; plus (c) interest on 
both amounts as earned by the Settlement Fund (until paid) as may be awarded by the Court.  Any 
and all such fees, expenses, charges, and costs awarded by the Court (the “Fee and Expense 

Award”), shall be payable solely out of the Settlement Fund.  
8.2 Plaintiffs may submit an application or applications to the Court for an award for 

their time and expense in representing the Settlement Class (the “Plaintiffs’ Service Award 

Application”).  Any such amounts awarded to Plaintiffs, as approved by the Court (the “Plaintiffs’ 

Service Award”), shall be payable solely out of the Settlement Fund. 
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8.3 The Fee and Expense Award shall be paid to Co-Lead Counsel from the Settlement 
Fund, as ordered, immediately following entry of an order by the Court granting such award.  In 
the event that the Effective Date does not occur, or the order making the Fee and Expense Award 
pursuant to Paragraph 8.2 is reversed or modified by final non-appealable order, or if this 
Stipulation is cancelled or terminated for any reason, and in the event any part of the Fee and 
Expense Award has been paid, then Plaintiffs’ Counsel shall, in an amount consistent with such 
reversal, modification, cancellation, or termination, refund such fees or expenses to the Settlement 
Fund, plus interest earned thereon at the same rate as earned on the Settlement Fund, within thirty 
(30) days from receiving notice from Settling Defendants’ Counsel or from a court of competent 

jurisdiction.  Any refunds required pursuant to this Paragraph shall be the several obligation of 
each Plaintiffs’ Counsel receiving fees or expenses to make appropriate refunds or repayments to 
the Settlement Fund.  Each Plaintiffs’ Counsel, as a condition of receiving such fees and/or 

expenses on behalf of itself and each partner and/or shareholder of it, agrees that its law firm and 
its partners and/or shareholders are subject to the jurisdiction of the Court for the purpose of 
enforcing the provisions of this Paragraph. 

8.4 The procedure for and the allowance or disallowance by the Court of the Fee and 
Expense Award or Plaintiffs’ Service Award to be paid out of the Settlement Fund are not part of 
the Settlement, and any order or proceeding relating to the Fee and Expense Application or 
Plaintiffs’ Service Award, or any appeal from any order relating thereto or reversal or modification 

thereof, shall not operate to terminate or cancel the Settlement, or affect or delay the finality of the 
Judgment and Order of Dismissal (including the releases contained herein). 

8.5 The Released Settling Defendant Parties shall not have any responsibility for or 
liability with respect to the payment of any Fee and Expense Award to any Plaintiffs’ Counsel, or 
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with respect to the allocation among Plaintiffs’ Counsel and/or any other Person who may assert 

some claim thereto, of any Fee and Expense Award that the Court may make in the Action. 
9. Conditions of Settlement and Effect of Disapproval, or Cancellation 
9.1 The Effective Date of the Stipulation shall be conditioned on the occurrence of all 

of the following events: 
(a) execution of this Stipulation and such other documents as may be required 

to obtain final Court approval of the Stipulation; 
(b) the Settlement Amount has been deposited into the Escrow Account as 

provided by Paragraph 3.1; 
(c) the Settlement has not been terminated pursuant to Paragraphs 10.1 or 10.2; 
(d) the Court has entered the Preliminary Approval Order; 
(e) the Court has entered the Judgment and Order of Dismissal which, inter 

alia, dismisses with prejudice the Action as to Settling Defendants; and 
(f) the Judgment and Order of Dismissal referenced in Paragraph 9.1(e) has 

become Final. 
9.2 Co-Lead Counsel shall deliver to Settling Defendants’ Counsel copies of all (i) 

Requests for Exclusion received (including all information provided by the Persons or entities 
making the requests concerning their transactions and/or potential claims); (ii) information the 
Settlement Administrator possesses concerning the volume of trading within the scope of the 
Released Claims by Persons who have submitted timely Requests for Exclusion; and (iii) written 
revocations of Requests for Exclusion within five business days of being notified by the Settlement 
Administrator of receipt of any such materials.   

9.3 If after Settling Defendants receive the list of the Requests for Exclusion and the 
information provided for in Paragraph 9.2, they decide to request some relief, the Settling Parties 
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shall first meet and confer in good faith.  If the Settling Parties are unable to reach agreement and 
Settling Defendants assert that the total Requests for Exclusion represent a material portion of 
transactions during the Settlement Class Period that would be eligible for compensation under the 
Settlement, and their exclusion would materially reduce the value of the settlement to Settling 
Defendants (the “Materiality Threshold”), then Settling Defendants may present the issue of 
whether the total Requests for Exclusion meet the Materiality Threshold and, if so, the issue of the 
appropriate remedy to Phillips ADR Enterprises (the “Mediator”) or another mediator to be 
selected in good faith by mutual agreement of the Settling Parties and all other Defendants whose 
settlement agreements are submitted for approval simultaneously with this Settlement Agreement 
(the “Additional Settling Defendants”).  The Mediator’s determinations, which shall be made after 

a consolidated mediation involving the Settling Parties and each Additional Settling Defendant 
who seeks mediation under this Paragraph of its Settlement Agreement, shall be binding on the 
Settling Parties.  For the sake of clarity, the Opt-out Entities shall not be considered by the 
Mediator in determining a material amount of opt outs. 

9.4 The Mediator shall have sole discretion to determine what, if any, reduction remedy 
is warranted due to a material impact on the value of the Settlement to Settling Defendants by the 
Requests for Exclusion.  If the Mediator in his sole discretion selects some reduction as the 
appropriate remedy, he may not provide for a reduction in the Settlement Amount greater than a 
one-to-one ratio: that is, he may not reduce the Settlement Amount by more than the Persons who 
submitted timely Requests for Exclusion that were accepted by the Court would likely have been 
eligible to receive collectively (but for their exclusion) from the Settlement Fund (assuming all 
putative class members submitted claims).  The Mediator is not required to grant any reduction or 
to impose a one-to-one ratio if he determines no such reduction is appropriate. 
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9.5 In the event the Mediator determines some reduction is appropriate, the amount of 
the reduction shall be paid to Settling Defendants from the Settlement Fund pursuant to joint 
written instructions from Settling Defendants’ Counsel.  

9.6 The Settling Parties and their respective counsel agree that they will make no effort, 
whether directly or indirectly, to suggest, solicit, facilitate or otherwise encourage potential 
Settlement Class Members to exclude themselves from the Settlement. 

9.7 The Settlement is non-recapture, i.e., this is not a claims-made settlement.  As of 
the Effective Date, Settling Defendants shall not have any right to the return of the Settlement 
Fund or any portion thereof for any reason, and any and all remaining interest or right of Settling 
Defendants, if any, in or to the Settlement Fund shall be absolutely and forever extinguished. 

10. Conditions of Settlement and Effect of Termination 
10.1 Plaintiffs, through Co-Lead Counsel, and each Settling Defendant, through each 

Settling Defendant’s Counsel, shall have the right to terminate the Settlement set forth in this 

Settlement Agreement by providing written notice of its election to do so (“Termination Notice”) 

to all other Parties hereto within thirty (30) days of the date on which: (i) the Court or any appellate 
court enters a Final order declining to enter the Preliminary Approval Order in any material 
respect; (ii) the Court or any appellate court enters an order refusing to approve this Settlement 
Agreement or any material part of it; (iii) the Court enters an order declining to enter the Judgment 
and Order of Dismissal in any material respect; or (iv) the Judgment and Order of Dismissal is 
modified or reversed by a court of appeal or any higher court in any material respect.  Additionally, 
if all of the conditions specified in Paragraph 9.1 are not met, then the Settlement Agreement may 
be canceled and terminated subject to this Paragraph, also with thirty (30) days’ notice.  If any of 
the Settling Defendants or Plaintiffs elects to terminate the Settlement pursuant to this section, all 
pre-settlement rights and positions of Settling Parties shall be restored and the fact and terms of 
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the Settlement shall not be admissible in any trial or otherwise used against any party.  
Notwithstanding this Paragraph, the Court’s determination as to the Fee and Expense Application, 

Plaintiffs’ Service Award Application, and/or any Plan of Allocation, or any determination on 
appeal from any such order, shall not provide grounds for termination of this Settlement 
Agreement or Settlement. 

10.2 In the alternative to seeking a reduction, Settling Defendants may seek to terminate 
the Settlement if, upon application, the Mediator determines in his sole discretion that the reduction 
remedy is not adequate to preserve the essential benefits of the Settlement to Settling Defendants.  
Any application by Settling Defendants for termination relief under this Paragraph must be made 
in writing within fourteen (14) days following the receipt from Plaintiffs of the information 
provided for in Paragraph 9.2, or within seven (7) days of a determination on the reduction remedy 
by the Mediator, whichever is later.  If termination relief is granted to Settling Defendants, any 
termination shall be effected solely in accordance with the termination provisions of this 
Agreement. 

10.3 Except as provided herein, in the event the Stipulation shall terminate, or be 
canceled, or shall not become effective for any reason, within five (5) business days after written 
notification of such event is sent by Settling Defendants’ Counsel or Co-Lead Counsel to the 
Escrow Agent, the Settlement Fund, together with any interest earned thereon (and, if applicable, 
re-payment of any Fee and Expense Award, less Taxes and Tax Expenses due, if any, with respect 
to such income, and less Class Notice and Administration Expenses and paid or payable from the 
Settlement Fund (not to exceed $3,500,000.00)) shall be refunded pursuant to joint written 
instructions from Settling Defendants’ Counsel.  At the written direction of Settling Defendants’ 

Counsel, the Escrow Agent or its designee shall apply for any tax refund owed on the Settlement 

Case 1:17-cv-06221-KPF-SLC   Document 652-1   Filed 08/23/23   Page 36 of 76



34 

 

 

Fund and pay the proceeds, after deduction of any expenses incurred in connection with such 
application(s) for refund. 

10.4 Except as otherwise provided herein, in the event that this Stipulation is not 
approved by the Court or the Settlement set forth in this Stipulation is terminated or fails to become 
effective for any reason, the Releasing Parties shall not forfeit or waive any factual or legal claim, 
defense, or contention in the Action.  In such event, the terms and provisions of the Stipulation, 
with the exception of Paragraphs 8.3, 10.3, 12.4, and 12.5, shall have no further force and effect 
with respect to the Releasing Parties and shall not be used in this Action or in any other proceeding 
for any purpose by any Person, and any judgment or order entered by the Court in accordance with 
the terms of the Stipulation shall be treated as vacated, nunc pro tunc, and the Releasing Parties 
shall be deemed to return to their status as of the Execution Date.  No order of the Court or 
modification or reversal on appeal of any such order of the Court concerning the Plan of 
Allocation, the Fee and Expense Award, or the Plaintiffs’ Service Award shall constitute grounds 

for cancellation or termination of the Stipulation. 
11. Cooperation 
11.1 Settling Defendants agree to provide reasonable cooperation as set forth in this 

Section 11.  All cooperation requested by Co-Lead Counsel shall be coordinated in such a manner 
so that all unnecessary duplication and expense is avoided.  Settling Defendants shall not seek any 
contribution from Plaintiffs for any costs or expenses associated with the cooperation except as set 
forth herein.   

11.2 Upon reasonable notice, to the extent reasonably requested by Co-Lead Counsel 
and permitted by law, and doing so would not constitute an undue burden or expense, Settling 
Defendants shall provide the reasonable cooperation described herein to the extent they are not 
prevented from doing so by any court order or any law, regulation, policy, or other rule of any 
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regulatory agency or governmental body restricting disclosure of documents or information, or by 
any express objection from a regulatory agency or governmental body.   

11.3 Notwithstanding any other provision in this Settlement Agreement, Settling 
Defendants may assert, where applicable, the work-product doctrine, the attorney-client privilege, 
the common interest privilege, the joint defense privilege, the bank regulatory or examination 
privilege, obligations under applicable data privacy laws or regulations, and/or any other 
applicable privilege or protection with respect to any documents, material, and/or information 
requested under this Settlement Agreement.  None of the cooperation provisions are intended to, 
nor do they, waive any such privileges or protections.  Settling Defendants’ Counsel will meet 

with Co-Lead Counsel as is reasonably necessary to discuss any applicable domestic or foreign 
privilege or protection.  Any disputes regarding privilege, protection or restriction that cannot be 
resolved by the parties shall be reserved for resolution by the Court.  If any document protected by 
the work-product doctrine, the attorney-client privilege, the common interest privilege, the joint 
defense privilege, the bank regulatory or examination privilege, obligations under applicable data 
privacy laws or regulations, and/or any other applicable privilege or protection is accidentally or 
inadvertently produced, Co-Lead Counsel shall, upon notice from Settling Defendants, promptly 
cease reviewing the document and return or destroy the document within five (5) business days.  
Co-Lead Counsel shall also delete or destroy the portions of any other documents or work product 
which refer to or summarize the document.  The production of any such document shall in no way 
be construed to have waived any privilege or protection attached to such document.   

11.4 The confidentiality of any documents, materials and/or information provided to 
Plaintiffs pursuant to these confirmatory discovery provisions shall be covered by the protective 
order in effect in the Action.  The parties expressly agree that any use of the documents, materials 
and/or information provided in connection with Settling Defendants’ cooperation, including 
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without limitation oral presentations, may be used directly or indirectly by Plaintiffs or Co-Lead 
Counsel solely in connection with the continued prosecution of the Action, but not for the 
institution or prosecution of any other action or proceeding against any Released Party or for any 
other purpose whatsoever, including, but not limited to, actions or proceedings in jurisdictions 
outside the United States. 

11.5 Subject to the foregoing Paragraphs, no later than the entry of the Preliminary 
Approval Order, Settling Defendants shall begin making reasonable preparations to provide 
Plaintiffs and Settlement Class Members the following ongoing cooperative efforts, and shall 
begin providing such cooperation as soon as practicable after entry of the Preliminary Approval 
Order, with completion a reasonable time thereafter.   

(a) Defendants are not required to produce any additional pre or post-2017 data 
except: (i) Settling Defendants will cooperate with Plaintiffs to facilitate the transmission of notice 
to all Settlement Class members, and (ii) for Settlement Class Members that submit claims for a 
portion of the settlement proceeds, Settling Defendants will, upon the consent of the Settlement 
Class Member and request by the Settlement Administrator, provide the Settlement Administrator 
with reasonably available information enabling the Settlement Administrator to identify the 
transactions of the Settlement Class Member in previously-produced transaction data. 

(b) Upon reasonable notice, to the extent reasonably requested by Co-Lead 
Counsel and if permitted by law, and doing so would not constitute an undue burden or expense, 
Settling Defendants shall undertake reasonable efforts to make available for testimony at trial in 
this Action up to four then-current employees of Settling Defendants and/or witnesses who were 
represented in deposition by Settling Defendants’ counsel (not to exceed a total of four witnesses 

between the two categories).   
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(c)  Upon reasonable notice, to the extent reasonably requested by Co-Lead 
Counsel, and if permitted by law and doing so would not constitute an undue burden or expense, 
Settling Defendants shall provide declarations or certifications to establish that, if believed to be 
true and accurate, the document, ESI, or data previously produced by Settling Defendants is 
genuine, authentic, and a record of a regularly conducted activity pursuant to Fed. R. Evid. 803(6), 
which Co-Lead Counsel identify as necessary for summary judgment and/or trial. 

(d) Pursuant to the parties’ Stipulated Protective Order (ECF No. 150), the 
Settlement Administrator shall sign the “Agreement To Be Bound by Protective Order” (ECF No. 

150, Ex. A) prior to taking any action with respect to the Settlement Class.  
11.6 Settling Defendants agree to meet and confer in good faith regarding future requests 

from Co-Lead Counsel for additional available documents and other information beyond the items 
specified in Paragraph 11.5(a)-(d) above in the event that any such documents and/or other 
information are necessary for Co-Lead Counsel to prosecute any remaining causes of action 
against non-Released Parties in this Action.  Settling Defendants need not agree to requests that 
are unreasonable or unduly burdensome, and need not agree to requests for which Plaintiffs cannot 
demonstrate a substantial need that cannot be reasonably met through alternative means.  In the 
event they cannot agree, such disputes shall be resolved by the Court.   

11.7 In the event Co-Lead Counsel believes that Settling Defendants have failed to 
perform any of their cooperation obligations, the sole remedy shall be to seek declaratory relief or 
specific performance.  Nothing in the Paragraph shall be construed to limit Settling Defendants’ 

right to demonstrate that no breach has occurred or that Plaintiffs have suffered either no injury or 
no irreparable injury from any asserted breach of this Paragraph.  
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12. Miscellaneous Provisions 
12.1 The Settling Parties: (a) acknowledge that it is their intent to consummate this 

Settlement; and (b) agree to cooperate to the extent reasonably necessary to effectuate and 
implement all terms and conditions of the Stipulation and to exercise their best efforts to 
accomplish the foregoing terms and conditions of the Stipulation expeditiously. 

12.2 The Settling Parties intend this Settlement to be a final and complete resolution of 
all disputes asserted or which could be asserted by Plaintiffs and/or Settlement Class Members 
arising from the same factual predicate of the Action against the Released Settling Defendant 
Parties with respect to the Action and the Released Class Claims between them with respect to the 
Action and the Released Claims, or which could have been asserted with respect to the Action 
based on the same factual predicate.  The Settlement and all negotiations, discussions, and 
proceedings leading up to and in connection herewith shall not be deemed to constitute a 
presumption, concession, or an admission by any Settling Party or any of the Released Parties of 
any fault, liability, or wrongdoing by it, or as to the merits of any claim or defense.   

12.3 The Settling Parties and their counsel agree that they shall not assert any claims of 
any violation of Rule 11 of the Federal Rules of Civil Procedure relating to the prosecution, 
defense, or settlement of the Action, and the Judgment and Order of Dismissal shall contain a 
finding that all Settling Parties and their counsel complied with the requirements of Rule 11 with 
respect to the institution, prosecution, defense, and resolution of the Action.  The Settling Parties 
agree that the Settlement Amount and the other terms of the Settlement were negotiated in good 
faith at arm’s length by the Settling Parties and reflect a settlement that was reached voluntarily 

after consultation with competent legal counsel. 
12.4 Neither the Stipulation nor the Settlement contained herein, nor any negotiations, 

discussions, proceedings, or acts performed or documents executed pursuant to or in furtherance 
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of the Stipulation or the Settlement: (a) are or may be deemed to be or may be used as admissions 
of, or evidence of, the validity of any Released Claim, or of any wrongdoing or liability of Settling 
Defendants; or (b) are or may be deemed to be or may be used as admissions of, or evidence of, 
any fault or omission of Settling Defendants in any civil, criminal, or administrative proceeding in 
any court, administrative agency, or other tribunal.  The Settling Parties agree to not make any 
public statements that assert or imply otherwise.  The Released Settling Defendant Parties, 
Plaintiffs, Settlement Class Members, and Plaintiffs’ Counsel may file the Stipulation and/or the 
Judgment and Order of Dismissal in any action that may be brought against them in order to 
support a defense or counterclaim based on principles of res judicata, collateral estoppel, release, 
good faith settlement, judgment bar or reduction, or any other theory of claim preclusion, issue 
preclusion or similar defense or counterclaim, or in connection with any proceeding to enforce the 
terms of this Stipulation. 

12.5 Settling Parties stipulate solely for settlement purposes that the requirements of 
Fed. R. Civ. P. 23(a) and Fed. R. Civ. P. 23(b)(3) are satisfied.  Settling Defendants retain all of 
their objections, arguments, and defenses with respect to class certification, and reserve all rights 
to contest class certification if the settlement does not receive the Court’s Final approval, if the 

Court’s approval is reversed or vacated on appeal, if the Settlement Agreement is terminated, or if 

the Settlement otherwise does not become Final.  Settling Defendants enter into this Settlement 
Agreement without any admission of liability or wrongdoing, which they expressly deny, and 
nothing in this Settlement Agreement shall limit the Settling Defendants’ ability to fully defend 

against, or take any position with respect to, any claims that may be brought by other class and 
non-class plaintiffs as to any matter, whether relating to stock lending or otherwise.   

12.6 All agreements made and orders entered during the course of the Action relating to 
the confidentiality of documents and information shall survive this Stipulation, pursuant to their 
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terms.  The Settling Parties recognize, as stated by the Court in ECF 150 at 40, that the Stipulated 
Protective Order does not bind the Court or any of its personnel, the Court can modify the 
Stipulated Protective Order at any time, the Court will retain jurisdiction over the terms and 
conditions of the Stipulated Protective Order only for the pendency of this litigation, and any party 
wishing to make redacted or sealed submissions shall comply with Rule 6(A) of the Court’s 

Individual Rules and Practices in Civil Cases.  Settling Defendants agree to respond in good faith 
to requests made pursuant to Sections 6 and 13 of the Stipulated Protective Order (ECF 150), as 
well as other agreements made or orders entered relating to the confidentiality of documents and 
information. 

12.7 All of the Exhibits to the Stipulation are material and integral parts hereof and are 
fully incorporated herein by this reference. 

12.8 This Stipulation shall not be construed more strictly against one party than another 
merely by virtue of the fact that it, or any part of it, may have been prepared by counsel for one of 
the parties, it being recognized that it is the result of arm’s-length negotiations between the Settling 
Parties and that all Settling Parties have contributed substantially and materially to the preparation 
of this Stipulation. 

12.9 This Settlement Agreement and the Exhibits attached hereto shall constitute the 
entire agreement between Plaintiffs and Settling Defendants pertaining to the settlement of the 
Action against Settling Defendants.  All terms of this Settlement Agreement are contractual and 
not mere recitals.  The terms of this Settlement Agreement shall be binding upon and inure to the 
benefit of each of the Settling Parties hereto, and each of their heirs, executors, administrators, 
representatives, agents, attorneys, partners, successors, predecessors-in-interest, and assigns, and 
upon all other Persons claiming any interest in the subject matter hereto through any of the 
Settlement Parties including any Settlement Class Members. 

Case 1:17-cv-06221-KPF-SLC   Document 652-1   Filed 08/23/23   Page 43 of 76



41 

 

 

12.10 The Stipulation may be amended or modified only by a written instrument signed 
by or on behalf of all Settling Parties or their respective successors-in-interest. 

12.11 No waiver of any term or provision of this Settlement Agreement, or of any breach 
or default hereof or hereunder, shall be valid or effective unless in writing and signed by or on 
behalf of all Settling Parties or their respective successors-in-interest.  No waiver of any term or 
provision of this Settlement Agreement, or of any breach or default hereof or hereunder, shall be 
construed as a waiver of the same or any other term or provision or of any previous or subsequent 
breach thereof. 

12.12 The Stipulation and the Exhibits attached hereto constitute the entire agreement 
among the Settling Parties and no representations, warranties, or inducements have been made to 
any Settling Party concerning the Stipulation or its Exhibits other than the representations, 
warranties, and covenants contained and memorialized in such documents.  Except as otherwise 
provided herein, each Settling Party shall bear its own costs. 

12.13 Co-Lead Counsel, on behalf of the Settlement Class, are expressly authorized by 
Plaintiffs to take all appropriate action required or permitted to be taken by the Settlement Class 
pursuant to the Stipulation to effectuate its terms and also are expressly authorized to enter into 
any modifications or amendments to the Stipulation on behalf of the Settlement Class which they 
deem appropriate; however, any such modification or amendment will not unilaterally bind any 
Settling Defendant. 

12.14 Each counsel or other Person executing the Stipulation or any of its Exhibits on 
behalf of any Settling Party hereby warrants that such Person has the full authority to do so. 

12.15 All notices, requests, demands, claims, and other communications hereunder shall 
be in writing and shall be deemed duly given (a) when delivered personally to the recipient, (b) one 
(1) business day after being sent to the recipient by reputable overnight courier service (charges 
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prepaid), or (c) five (5) business days after being mailed to the recipient by certified or registered 
mail, return receipt requested and postage prepaid, and addressed to the intended recipient as set 
forth below: 

If to Plaintiffs or to Co-Lead Counsel: 
Daniel L. Brockett QUINN EMANUEL URQUHART & SULLIVAN, LLP 51 Madison Avenue, 22nd Floor New York, NY 10010 and Michael B. Eisenkraft COHEN MILSTEIN SELLERS & TOLL PLLC 88 Pine Street, 14th Floor New York, NY 10005 
If to Settling Defendants or to Settling Defendants’ Counsel: 
Robert D. Sperling PAUL, WEISS, RIFKIND WHARTON & GARRISON LLP 1285 Avenue of the Americas New York, NY 10019-6064  Robert D. Wick COVINGTON & BURLING LLP One CityCenter 850 Tenth Street, NW Washington, DC 20001  Michael A. Paskin CRAVATH, SWAINE & MOORE LLP 825 8th Ave New York, NY 10019   Peter G. Wilson KATTEN MUCHIN ROSENMAN LLP 525 W Monroe St Chicago, IL 60661  Carmine D. Boccuzzi CLEARY GOTTLIEB STEEN & HAMILTON LLP One Liberty Plaza New York, NY 10006  
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12.16 The Stipulation may be executed in one or more counterparts.  All executed 
counterparts and each of them shall be deemed to be one and the same instrument.  A complete set 
of executed counterparts shall be filed with the Court.  Signatures sent by facsimile or by PDF via 
e-mail shall be deemed originals. 

12.17 The Court shall have exclusive jurisdiction with respect to implementation and 
enforcement of the terms of the Stipulation, and all Settling Parties, their respective counsel, and 
the Settlement Class Members hereto submit to the jurisdiction of the Court for purposes of 
implementing and enforcing the Settlement embodied in the Stipulation.   

12.18 This Stipulation and the Exhibits hereto shall be considered to have been 
negotiated, executed, and delivered, and to be wholly performed, in the State of New York, and 
the rights and obligations of the parties to the Stipulation shall be construed and enforced in 
accordance with, and governed by, the internal, substantive laws of the State of New York, without 
giving effect to that State’s choice-of-law principles. 

12.19 Plaintiffs and Settling Defendants acknowledge that they have been represented by 
counsel and have made their own investigations of the matters covered by this Settlement 
Agreement to the extent they have deemed it necessary to do so.  Therefore, Plaintiffs and Settling 
Defendants and their respective counsel agree that they will not seek to set aside any part of this 
Settlement Agreement on the grounds of mistake.  Moreover, Plaintiffs and Settling Defendants 
and their respective counsel understand, agree, and expressly assume the risk that any fact may 
turn out hereinafter to be other than, different from, or contrary to the facts now known to them or 
believed by them to be true, and further agree that this Settlement Agreement shall be effective in 
all respects notwithstanding and shall not be subject to termination, modification, or rescission of 
by reason of any such difference in facts.  
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12.20 The Releasing Class Parties, on behalf of themselves, their successors, their assigns, 
and any Person or entity claiming by, for, or through them, hereby agree that the maximum amount 
that Releasing Class Parties will enforce or collect in this Action, from Defendants who are not 
Settling Defendants, will not exceed in the aggregate, (i) the amount of the monetary award 
associated with any final judgment obtained by Plaintiffs reduced by (ii) 75.41% of that amount.  
The protections conferred on the Defendants in the Action who are not Settling Defendants by the 
preceding sentence shall be cumulated with the protections conferred by any other provisions in 
other settlements (whether entered into before, after, or simultaneously with this Settlement) 
(“Other Settlements”), rather than being treated as duplicative or partially duplicative of such 
protections.  The Defendants in the Action who are not Settling Defendants are intended third-
party beneficiaries of the provisions set forth in this Paragraph.  Notwithstanding any other term 
in this Settlement Agreement, Settling Defendants may provide the other Defendants in the Action 
with a copy of this Paragraph and any other portions of this Agreement that are necessary to enable 
a Defendant in the Action to understand and enforce this Paragraph. 

12.21 IN WITNESS WHEREOF, the parties hereto have caused the Stipulation to be 
executed, by their duly authorized attorneys, dated August 22, 2023. 
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On Behalf of All Named Plaintiffs and the 
Settlement Class:  

On Behalf of Settling Defendants:  

DATED:   August 22, 2023____ 

QUINN EMANUEL URQUHART & 
SULLIVAN, LLP 

By: __________________ 

Daniel L. Brockett 
Sascha N. Rand  
Steig D. Olson  
David LeRay 
Maxwell P. Deabler-Meadows 
51 Madison Avenue, 22nd Floor 
New York, New York 10010  
Telephone: (212) 849-7000 
danbrockett@quinnemanuel.com 
sascharand@quinnemnuel.com 
steigolson@quinnemanuel.com 
davidleray@quinnemanuel.com 
maxmeadows@quinnemanuel.com 

Jeremy D. Andersen (pro hac vice)  
865 South Figueroa Street, 10th Floor    
Los Angeles, California 90017  
Telephone: (213) 443-3000 
jeremyandersen@quinnemanuel.com 

PAUL, WEISS, RIFKIND, WHARTON & 
GARRISON LLP 

By: __________________ 
Robert Y. Sperling 
Staci Yablon 
1285 Avenue of the Americas 
New York, NY 10019-6064 
Telephone: (212) 373-3000 
rsperling@paulweiss.com 
syablon@paulweiss.com 

Attorneys for Defendant Goldman Sachs & 
Co. LLC 

COVINGTON & BURLING LLP 

By: __________________ 

Robert D. Wick 
John S. Playforth 
One CityCenter 
850 Tenth Street, NW 
Washington, DC 20001 
Telephone: (202) 662-6000 
rwick@cov.com 
jplayforth@cov.com 

Attorneys for Defendants JPMorgan Chase 
Bank, N.A., J.P. Morgan Securities LLC, J.P. 
Morgan Prime, Inc., and J.P. Morgan Strategic 
Securities Lending Corp. 
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On Behalf of All Named Plaintiffs and the Settlement Class:  On Behalf of Settling Defendants:  
DATED:   August 22, 2023____  
QUINN EMANUEL URQUHART & SULLIVAN, LLP 
By: __________________  Daniel L. Brockett Sascha N. Rand  Steig D. Olson  David LeRay Maxwell P. Deabler-Meadows 51 Madison Avenue, 22nd Floor New York, New York 10010  Telephone: (212) 849-7000 danbrockett@quinnemanuel.com sascharand@quinnemnuel.com steigolson@quinnemanuel.com davidleray@quinnemanuel.com maxmeadows@quinnemanuel.com  Jeremy D. Andersen (pro hac vice)  865 South Figueroa Street, 10th Floor    Los Angeles, California 90017  Telephone: (213) 443-3000 jeremyandersen@quinnemanuel.com  

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 
By: __________________ Robert Y. Sperling Staci Yablon 1285 Avenue of the Americas New York, NY 10019-6064 Telephone: (212) 373-3000 rsperling@paulweiss.com syablon@paulweiss.com 
Attorneys for Defendant Goldman Sachs & Co. LLC 

COVINGTON & BURLING LLP 
By: __________________ 
 Robert D. Wick John S. Playforth One CityCenter 850 Tenth Street, NW Washington, DC 20001 Telephone: (202) 662-6000 rwick@cov.com jplayforth@cov.com 
Attorneys for Defendants JPMorgan Chase Bank, N.A., J.P. Morgan Securities LLC, J.P. Morgan Prime, Inc., and J.P. Morgan Strategic Securities Lending Corp. 
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On Behalf of All Named Plaintiffs and the
Settlement Class:

On Behalf of Settling Defendants:

DATED: August 22. 2023
QUINN EMANUEL URQUHART &
SULLIVAN, LLP
By:
Daniel L. Brockett
Sascha N. Rand
Steig D. Olson
David LeRay
Maxwell P. Deabler-Meadows
51 Madison Avenue, 22nd Floor
New York, New York 10010
Telephone: (212) 849-7000
danbrockett@quinnemanuei.com
sascharand@quinnemnuel.com
steigolson@quinnemanuel.com
davidleray@quinnemanuel.com
maxmeadows@quinnemanuel.com
Jeremy D. Andersen {pro hac vice)
865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Telephone: (213) 443-3000
jeremyandersen@quinnemanuel.com

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
By:
Robert Y. Sperling
Staci Yablon
1285 Avenue of the Americas
New York, NY 10019-6064
Telephone: (212) 373-3000
rsperling@paulweiss.com
syablon@paulweiss.com
Attorneys for Defendant Goldman Sachs &
Co. LLC

COVINGTON & BURLING LLP
By:

Robert D. Wick
John S. Playforth
One CityCenter
850 Tenth Street, NW
Washington, DC 20001
Telephone: (202) 662-6000
rwick@cov.com
jplayforth@cov.com
A ttorneys for Defendants JPMorgan ChaseHanky N.A., J.P. Morgan Securities LLC, J.P.Morgan Prime, Inc., and J.P. Morgan Strategic
Securities Lending Corp.
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COHEN MILSTEIN SELLERS &  
TOLL PLLC 

By:  
 

Michael B. Eisenkraft  
Christopher J. Bateman 
88 Pine Street, 14th Floor  
New York, New York 10005  
Telephone: (212) 838-7797 
meisenkraft@cohenmilstein.com 
cbateman@cohenmilstein.com 

 
Julie G. Reiser (pro hac vice) 
Richard A. Koffman (pro hac vice) 
Kit A. Pierson (pro hac vice) 
Emmy L. Levens (pro hac vice) 
Daniel McCuaig (pro hac vice) 
Robert W. Cobbs (pro hac vice) 
1100 New York Ave NW, Suite 500 
Washington, DC 20005 
Telephone: (202) 408-4600 
jreiser@cohenmilstein.com 
rkoffman@cohenmilstein.com 
kpierson@cohenmilstein.com 
elevens@cohenmilstein.com 
dmccuaig@cohenmilstein.com 
rcobbs@cohenmilstein.com 

CRAVATH, SWAINE & MOORE LLP 

By: __________________ 
 
Daniel Slifkin 
Michael A. Paskin 
Damaris Hernández 
Lauren M. Rosenberg 
Worldwide Plaza 
825 Eighth Avenue 
New York, NY 10019 
Telephone: (212) 474-1000 
dslifkin@cravath.com 
mpaskin@cravath.com 
dhernandez@cravath.com 
lrosenberg@cravath.com 

Attorneys for Defendants Morgan Stanley, 
Morgan Stanley Capital Management, LLC, 
Morgan Stanley & Co. LLC, Morgan Stanley 
Distribution, Inc., Prime Dealer Services Corp., 
and Strategic Investments I, Inc. 

 KATTEN MUCHIN ROSENMAN LLP 

By: __________________ 
 
Peter G. Wilson 
Sarah Weber 
Elliott M. Bacon 
525 West Monroe Street 
Chicago, Illinois 60661-3693 
Telephone: (312) 902-5200 
peter.wilson@katten.com 
sarah.weber@katten.com 
elliott.bacon@katten.com 

Attorneys for Defendants UBS AG, UBS 
Americas Inc., UBS Securities LLC, and UBS 
Financial Services Inc. 
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COHEN MILSTEIN SELLERS &  
TOLL PLLC 

By: __________________ 
 

Michael B. Eisenkraft  
Christopher J. Bateman 
88 Pine Street, 14th Floor  
New York, New York 10005  
Telephone: (212) 838-7797 
meisenkraft@cohenmilstein.com 
cbateman@cohenmilstein.com 

 
Julie G. Reiser (pro hac vice) 
Richard A. Koffman (pro hac vice) 
Kit A. Pierson (pro hac vice) 
Emmy L. Levens (pro hac vice) 
Daniel McCuaig (pro hac vice) 
Robert W. Cobbs (pro hac vice) 
1100 New York Ave NW, Suite 500 
Washington, DC 20005 
Telephone: (202) 408-4600 
jreiser@cohenmilstein.com 
rkoffman@cohenmilstein.com 
kpierson@cohenmilstein.com 
elevens@cohenmilstein.com 
dmccuaig@cohenmilstein.com 
rcobbs@cohenmilstein.com 

CRAVATH, SWAINE & MOORE LLP 

By: __________________ 
 
Daniel Slifkin 
Michael A. Paskin 
Damaris Hernández 
Lauren M. Rosenberg 
Worldwide Plaza 
825 Eighth Avenue 
New York, NY 10019 
Telephone: (212) 474-1000 
dslifkin@cravath.com 
mpaskin@cravath.com 
dhernandez@cravath.com 
lrosenberg@cravath.com 

Attorneys for Defendants Morgan Stanley, 
Morgan Stanley Capital Management, LLC, 
Morgan Stanley & Co. LLC, Morgan Stanley 
Distribution, Inc., Prime Dealer Services Corp., 
and Strategic Investments I, Inc. 

 KATTEN MUCHIN ROSENMAN LLP 

By: __________________ 
 
Peter G. Wilson 
Sarah Weber 
Elliott M. Bacon 
525 West Monroe Street 
Chicago, Illinois 60661-3693 
Telephone: (312) 902-5200 
peter.wilson@katten.com 
sarah.weber@katten.com 
elliott.bacon@katten.com 

Attorneys for Defendants UBS AG, UBS 
Americas Inc., UBS Securities LLC, and UBS 
Financial Services Inc. 

  

meisenkraft@cohenmilstein.com
cbateman@cohenmilstein.com

jreiser@cohenmilstein.com
rkoffman@cohenmilstein.com
kpierson@cohenmilstein.com
elevens@cohenmilstein.com
dmccuaig@cohenmilstein.com
rcobbs@cohenmilstein.com

______________________________________________________________
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CLEARY GOTTLIEB STEEN & 

HAMILTON LLP 

By: ___ _______________  Carmine D. Boccuzzi, Jr. One Liberty Plaza New York, NY 10006 Telephone: (212) 225-2508 cboccuzzi@cgsh.com Garrett Shinn 2112 Pennsylvania Ave., NW Washington, DC 20037 Telephone: (202) 974-1943 gshinn@cgsh.com 
Attorneys for Defendants EquiLend LLC, EquiLend Europe Limited, and EquiLend Holdings LLC 
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EXHIBIT A 
 

EquiLend Reforms 
 

 Duration: All EquiLend reforms shall remain in place for five years from the date of final 
approval of the settlement. 

1. EquiLend Board and Committee Meetings:  

 Each EquiLend owner firm1 shall be entitled to a maximum of three EquiLend Board 
Members at any given time (one regular Board Member and two Alternates).2 

 Terms for EquiLend Board Members and alternate Board Members will be five years (on a 
staggered basis), with a break of two years required before an individual can be reappointed.  

 Outside antitrust counsel will be retained for a term of three years and then rotated. EquiLend 
must obtain new outside antitrust counsel within six months of final approval of the 
settlement. 

 The names of the individuals who attend EquiLend Board or Working Group3 Meetings shall 
be identified in the minutes of such meetings.   

 All Board and Working Group Meetings must follow a pre-determined agenda that counsel 
for EquiLend review in advance. 

 Any items added to the agenda at a later date require inclusion in the minutes to ensure 
that there is a record of what transpired. 

 Meeting minutes must be preserved and sent to the Chief Compliance Officer at 
EquiLend.  

 The minutes must be approved by all Board Members who attended each Board Meeting. 

2. Information Shared at EquiLend Meetings:  

 Apart from EquiLend employees, only Board Members, Alternate Board Members, and 
personnel to whom disclosure has a business justification and who agree to protect such 

 
1 EquiLend owner firms, Board Members and Alternate Board Members shall be defined to 
include prime broker and agent lender firms and their employees only.   

2 This limitation shall not affect the ability of any entity to appoint a Board Member that it would 
otherwise obtain after acquiring another entity’s equity interest in EquiLend.   

3 Working Group references shall refer only to exclusive owner working groups formed and 
approved by EquiLend. 
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information can have access to confidential information discussed at EquiLend Board, 
Committee, or Working Group meetings. 

 If any EquiLend Board Member, Alternate Board Member, or employee becomes aware 
of a potential breach of the above confidentiality restrictions, they shall report the 
potential breach to EquiLend’s Chief Compliance Officer, who shall report the potential 
breach to a Designated Antitrust Liaison Counsel4 of the relevant EquiLend owner firm.   

 The above restrictions on information sharing should be specified in EquiLend’s Antitrust 
Code of Conduct, to be created by EquiLend as detailed below, and signed by each Board 
and Alternate Board representative. 

 Outside antitrust counsel must attend every (1) EquiLend Board Meeting; (2) Audit 
Committee Meeting; and (3) meetings of Working Groups.  

 Training: 

 EquiLend will provide every EquiLend Board and Alternate Board Member antitrust 
training every two years. 

 Other monitoring of compliance periodically and reporting: 

 Each Board Member and Alternate Board Member must certify each year that he or she  
will comply with EquiLend’s Antitrust Code of Conduct. 

 If any EquiLend Board Member, Alternate Board Member, or employee becomes aware of a 
potential breach of EquiLend’s Antitrust Code of Conduct, they shall report the potential 
breach to EquiLend’s Chief Compliance Officer.  In the event that EquiLend’s Chief 
Compliance Officer believes that there may have been a breach of the Antitrust Code of 
Conduct by a Board Member or Alternate Board Member, EquiLend’s Chief Compliance 
Officer shall alert the Board and the  Designated Antitrust Liaison Counsel at each of the 
owner firms whose Board and/or Alternate Board Member were involved in the matter at 
issue. 

 EquiLend’s Chief Compliance Officer will provide annual reports of compliance to the 
EquiLend Board and the Designated Antitrust Liaison Counsel at each of the owner firms.  

3. EquiLend’s Antitrust Code of Conduct:  

 EquiLend shall create an Antitrust Code of Conduct designed to prevent collusion and 
inappropriate sharing of information. The Antitrust Code of Conduct shall contain: 

 Ethical conduct: 

 
4 Designated Antitrust Liaison Counsel shall be an in-house lawyer with some antitrust training.   
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 A statement that individuals should strive for the highest ethical standards of honesty, 
fairness, and integrity.  

 Information sharing: 

 The Antitrust Code of Conduct should spell out the restrictions on inappropriate 
sharing of information identified above.  

 Each EquiLend Board Member and Alternate Board Member must certify on an 
annual basis that he or she will comply with EquiLend’s Antitrust Code of Conduct. 

 The Antitrust Code of Conduct and annual certifications shall be transmitted to the 
Chief Compliance Officer of EquiLend.  

 The Antitrust Code of Conduct will specify that EquiLend Board and Alternate Board 
Members will use reasonable efforts to ensure that communications between and 
among them—especially those outside the presence of antitrust counsel—are 
consistent with antitrust laws. 

 The Antitrust Code of Conduct will explicitly state that owner firms may take further 
steps to investigate any suspect communications or situations, as appropriate. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IOWA PUBLIC EMPLOYEES’ RETIREMENT 
SYSTEM; LOS ANGELES COUNTY EMPLOYEES 
RETIREMENT ASSOCIATION; ORANGE 
COUNTY EMPLOYEES RETIREMENT SYSTEM; 
SONOMA COUNTY EMPLOYEES’ RETIREMENT 
ASSOCIATION; and TORUS CAPITAL, LLC, on 
behalf of themselves and all others similarly situated, 
 

Plaintiffs, 
 

v. 
 

MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED; MERRILL LYNCH L.P. 
HOLDINGS, INC.; MERRILL LYNCH 
PROFESSIONAL CLEARING CORP.; CREDIT 
SUISSE AG; CREDIT SUISSE SECURITIES (USA) 
LLC; CREDIT SUISSE FIRST BOSTON NEXT 
FUND, INC.; CREDIT SUISSE PRIME 
SECURITIES SERVICES (USA) LLC; GOLDMAN, 
SACHS & CO. LLC; GOLDMAN SACHS 
EXECUTION & CLEARING, L.P.; J.P. MORGAN 
SECURITIES LLC; J.P. MORGAN PRIME, INC.; 
J.P. MORGAN STRATEGIC SECURITIES 
LENDING CORP.; JPMORGAN CHASE BANK, 
N.A.; MORGAN STANLEY; MORGAN STANLEY 
CAPITAL MANAGEMENT, LLC; MORGAN 
STANLEY & CO. LLC; MORGAN STANLEY 
DISTRIBUTION, INC.; PRIME DEALER 
SERVICES CORP.; STRATEGIC INVESTMENTS I,
INC.; UBS AG; UBS AMERICAS INC.; UBS 
SECURITIES LLC; UBS FINANCIAL SERVICES 
INC.; EQUILEND LLC; EQUILEND EUROPE 
LIMITED; and EQUILEND HOLDINGS LLC, 
 

Defendants. 

 
No. 17-cv-6221 (KPF-SLC) 
 

 
 
 
 
 
 
[PROPOSED] ORDER 
PRELIMINARILY APPROVING 
SETTLEMENT AGREEMENT 
WITH THE GOLDMAN SACHS, 
MORGAN STANLEY, 
JPMORGAN, UBS, AND 
EQUILEND DEFENDANTS; 
CERTIFYING THE 
SETTLEMENT CLASS; AND 
APPOINTING CLASS COUNSEL 
AND CLASS 
REPRESENTATIVES FOR THE 
SETTLEMENT CLASS 
 
 
 
 
Hon. Katherine Polk Failla 
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WHEREAS, the Action1 is pending before this Court; 

WHEREAS, Plaintiffs2 have entered into and executed a Stipulation and Agreement of 

Settlement (the “Settlement Agreement”) with the Goldman Sachs defendants (Goldman Sachs 

& Co. LLC; and Goldman Sachs Execution & Clearing, L.P. (merged into Goldman Sachs & Co. 

LLC as of June 12, 2017)); the JPMorgan defendants (J.P. Morgan Securities LLC; J.P. Morgan 

Prime, Inc.; J.P. Morgan Strategic Securities Lending Corp.; and JPMorgan Chase Bank, N.A.); 

the Morgan Stanley defendants (Morgan Stanley; Morgan Stanley Capital Management, LLC; 

Morgan Stanley & Co. LLC; Morgan Stanley Distribution, Inc.; Prime Dealer Services Corp.; 

and Strategic Investments I, Inc); the UBS defendants (UBS AG; UBS Americas Inc.; UBS 

Securities LLC; and UBS Financial Services Inc.); and the EquiLend defendants (EquiLend 

LLC; EquiLend Europe Limited; and EquiLend Holdings LLC) (all such defendants together, the 

“Settling Defendants” herein), (the “Settling Defendants” and with Plaintiffs the “Settling 

Parties”), which, if finally approved by the Court, will result in the settlement of all claims 

against Settling Defendants; 

WHEREAS, in full and final settlement of the claims asserted against them in this 

Action, the Settling Defendants have agreed to pay an amount which totals $499,008,750 (the 

“Settlement Funds”), agreed to certain non-monetary relief as described in Exhibit A of the 

Settlement Agreement, and agreed to provide discovery that is likely to assist with the continued 

prosecution of the Action as set forth in the Settlement Agreement; 

WHEREAS, Plaintiffs, having made an application, pursuant to Rule 23(e) of the Federal 

Rules of Civil Procedure, for an order preliminarily approving the Settlement Agreement, which 

sets forth the terms and conditions of the Settlement of the Action against the Settling 

 
1   As defined in the Settlement Agreement, the “Action” means the above-captioned litigation 
pending in the United States District Court for the Southern District of New York. 
2   As defined in the Settlement Agreement, “Plaintiffs” are Iowa Public Employees’ Retirement 
System; Los Angeles County Employees Retirement Association; Orange County Employees 
Retirement System; Sonoma County Employees’ Retirement Association; and Torus Capital, 
LLC. 
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Defendants and for dismissal of the Action against the Settling Defendants with prejudice upon 

the terms and conditions set forth in the Settlement Agreement; 

WHEREAS, Plaintiffs have sought, and Settling Defendants have agreed not to object to, 

the certification of the Settlement Class (as defined below) solely for settlement purposes; 

WHEREAS, Plaintiffs have requested that Co-Lead Counsel be appointed as settlement 

class counsel for the Settlement Class pursuant to Rule 23(g) of the Federal Rules of Civil 

Procedure; 

WHEREAS, Plaintiffs have requested that they be appointed class representatives of the 

Settlement Class; 

WHEREAS, the Settling Parties have agreed to the entry of this [Proposed] Order 

Preliminarily Approving Settlement Agreement with the Goldman Sachs, Morgan Stanley, 

JPMorgan, UBS, and EquiLend Defendants, Certifying the Settlement Class, and Appointing 

Class Counsel and Class Representatives for the Settlement Class (the “Order”); and 

WHEREAS the Court has read and considered the Settlement Agreement and the exhibits 

annexed thereto and other documents submitted in connection with Plaintiffs’ Motion for 

Preliminary Approval of the Settlement Agreement, and good cause appearing therefor;  

NOW, THEREFORE, IT IS HEREBY ORDERED: 

1. All terms in initial capitalization used in this Order shall have the same meanings 

as set forth in the Settlement Agreement, unless otherwise defined herein. 

I. PRELIMINARY APPROVAL OF SETTLEMENT AGREEMENT 

2. Pursuant to Fed. R. Civ. P. 23(e)(1)(B), based on the showing that the Court will 

likely be able to approve the proposed settlement under Rule 23(e)(2) and certify the class for 

purposes of judgment on the proposed settlement, the Court hereby preliminarily approves the 

Settlement Agreement, subject to further consideration at the Fairness Hearing described below.  

The Court preliminarily finds that the settlement encompassed by the Settlement Agreement 

satisfies the requirements of Rules 23(c)(2) and 23(e) of the Federal Rules of Civil Procedure 
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and due process so that an appropriate notice of the Settlement Agreement should be given, 

subject to the Court’s approval of a notice plan as provided in this Order. 

II. PRELIMINARY CERTIFICATION OF SETTLEMENT CLASS 

3. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, the Court 

preliminarily certifies, solely for settlement purposes, a Settlement Class defined as follows: all 

Persons who, directly or through an agent, entered into Stock Loan Transactions with the Prime 

Broker Defendants, direct or indirect parents, subsidiaries, or divisions of the Prime Broker 

Defendants in the United States from January 7, 2009 through the Execution Date (the 

“Settlement Class Period”), inclusive.  Excluded from the Settlement Class are Defendants and 

their employees, affiliates, parents, and subsidiaries, whether or not named in the Amended 

Complaint, entities which previously requested exclusion from any Class in this Action,3 and the 

United States Government, provided, however, that Investment Vehicles shall not be excluded 

from the definition of the Settlement Class. 

4. Solely for purposes of the settlement, the Court preliminarily finds that the 

requirements of Federal Rules of Civil Procedure 23(a) and 23(b)(3) have been satisfied, as 

follows: (a) the members of the Settlement Class are so numerous that joinder of all members of 

the Settlement Class is impracticable; (b) questions of law and fact common to the Settlement 

Class predominate over any individual questions; (c) the claims of Plaintiffs are typical of the 

claims of the Settlement Class; (d) Plaintiffs and Co-Lead Counsel have fairly and adequately 

represented and protected the interests of the Settlement Class; and (e) a class action is superior 

to other available methods for the fair and efficient adjudication of the controversy, considering 

(i) the interests of members of the Settlement Class in individually controlling the prosecution of 

separate actions; (ii) the extent and nature of any litigation concerning the controversy already 

begun by members of the Settlement Class; (iii) the desirability or undesirability of concentrating 

 
3   These entities are Citadel LLC, Two Sigma Investments, PDT Partners, Renaissance 
Technologies LLC, TGS Management, Voloridge Investment Management, and the D.E. Shaw 
Group and their corporate parents, subsidiaries, and wholly owned affiliates (the “Opt-out 
Entities”). 
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the litigation of these claims in this particular forum; and (iv) the likely difficulties in managing 

this Action as a class action. 

5. If the Effective Date does not occur with respect to the Settlement Agreement 

because of the failure of a condition that affects such Settlement Agreement, this conditional 

certification of the Settlement Class shall be deemed null and void as to the Settling Parties 

subject to such Settlement Agreement without the need for further action by the Court or any of 

the Settling Parties.  In such circumstances, each of the Settling Parties shall retain their rights to 

seek or to object to certification of this litigation as a class action under Rule 23 of the Federal 

Rules of Civil Procedure, or under any other state or federal rule, statute, law, or provision 

thereof, and to contest and appeal any grant or denial of certification in this litigation or in any 

other litigation on any other grounds. 

III. CLASS COUNSEL AND CLASS REPRESENTATIVES 

6. The law firms of Quinn Emanuel Urquhart & Sullivan, LLP, and Cohen Milstein 

Sellers & Toll PLLC, are preliminarily appointed, solely for settlement purposes, as Co-Lead 

Counsel for the Settlement Class. 

7. Plaintiffs are preliminarily appointed, solely for settlement purposes, as class 

representatives for the Settlement Class. 

IV. PLAN OF DISTRIBUTION, NOTICE, AND FAIRNESS HEARING 

8. At a later practicable date, Plaintiffs shall submit for the Court’s approval a 

proposed Plan of Allocation of the Settlement Fund (and including all interest and income earned 

thereon after being transferred to the Escrow Account). 

9. At a later practicable date, Plaintiffs shall submit for the Court’s approval a 

proposed notice plan for purposes of advising members of the Settlement Class, among other 

things, of their right to object to the Settlement Agreement, their right to exclude themselves 

from the Settlement Class, the procedure for submitting a request for exclusion, the time, date, 
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and location of the Fairness Hearing to be scheduled by the Court, and their right to appear at the 

Fairness Hearing. 

10. At or after the Fairness Hearing, the Court shall determine whether the Settlement 

Agreement, the proposed Plan of Distribution, any application for service awards, and any 

application for attorneys’ fees and/or expenses for Plaintiffs’ Counsel should be finally 

approved. 

V. OTHER PROVISIONS 

11. The notice requirements of the Class Action Fairness Act, 28 U.S.C. §1715, have 

been met. 

12. The Court approves Plaintiffs’ designation of Epiq Class Actions & Claims 

Solutions, LLC as the Settlement Administrator.  Absent further order of the Court, the 

Settlement Administrator shall have such duties and responsibilities as are set forth in the 

Settlement Agreement. 

13. The Court approves Plaintiffs’ designation of Huntington National Bank as 

Escrow Agent.  Absent further order of the Court, the Escrow Agent shall have such duties and 

responsibilities in such capacity as are set forth in the Settlement Agreement. 

14. The Court approves the establishment of escrow accounts under the Settlement 

Agreement as Qualified Settlement Funds (“QSFs”) pursuant to Internal Revenue Code §468B 

and the Treasury Regulations promulgated thereunder, and retains continuing jurisdiction as to 

any issue that may arise in connection with the formulation or administration of the QSFs.  All 

funds held by the Escrow Agent shall be deemed and considered to be in custodia legis, and shall 

remain subject to the jurisdiction of the Court, until such time as such funds shall be distributed 

pursuant to the Settlement Agreement and further order(s) of the Court. 

15. All reasonable expenses incurred in identifying and notifying potential Settlement 

Class Members as well as administering the Settlement Fund shall be paid, as set forth herein 

and in Paragraph 3.12 of the Settlement Agreement, up to the sum of $2,500,000.  In the event 

the Court does not approve the Settlement Agreement, or if the Settlement Agreement otherwise 
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fails to become effective, neither Plaintiffs nor any of their counsel shall have any obligation to 

repay any amounts incurred or disbursed pursuant to Paragraph 3.12 of the Settlement 

Agreement. 

16. In the event that the Settlement Agreement is terminated, is vacated, is not 

approved, or the Effective Date fails to occur for any reason, then the parties to such Settlement 

Agreement shall be deemed to have reverted to their respective status in the Action as of the 

Execution Date, and, except as otherwise expressly provided herein, such parties shall proceed in 

all respects as if such Settlement Agreement and any related orders had not been entered, and 

such Settlement Agreement (including any amendment(s) thereto) and this Order shall be null 

and void, of no further force or effect, and without prejudice to any such Settling Parties, and 

may not be introduced as evidence or referred to in any actions or proceedings by any Person; 

provided, however, that in the event of termination of a Settlement Agreement, Paragraphs 8.3, 

10.3, 10.4, 12.4, and 12.5 of such Settlement Agreement shall nonetheless survive and continue 

to be of effect and have binding force.  Any portion of the Settlement Fund previously paid by or 

on behalf of the Settling Defendants, together with any interest earned thereon (and, if 

applicable, re-payment of any Fee and Expense Award referred to in Paragraph 8.3 of such 

Settlement Agreement), less Taxes due, if any, with respect to such income, and less costs of 

administration and notice actually incurred and paid or payable from the Settlement Fund (not to 

exceed the sum of $2,500,000 without the prior approval of the Court) shall be returned to such 

Settling Defendants within five (5) business days after written notification of such event is sent 

by counsel for the Settling Defendants or Co-Lead Counsel to the Escrow Agent.  At the request 

of such Settling Defendants, the Escrow Agent shall apply for any tax refund owed on the 

Settlement Fund and pay the proceeds to such Settling Defendants. 

17. The Settling Defendants have denied wrongdoing or liability in connection with 

the allegations in the Action.  As such, nothing in the Settlement Agreement constitutes an 

admission by the Settling Defendants as to the merits of the allegations made in the Action, the 

validity of any defenses that could be or have been asserted, or the appropriateness of 
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certification of any class other than the Class under Fed. R. Civ. P. 23 for purposes of settlement 

only. 

18. All proceedings in the Action with respect to the Settling Defendants only are 

stayed until further order of the Court.  Such stay does not apply, however, to the extent actions 

are necessary to implement the terms of the Settlement Agreement or comply with its terms or to 

the extent actions are necessary to continue to prosecute the case against the non-settling 

Defendants.  Pending final determination of whether the Settlement Agreement should be 

approved, neither Plaintiffs nor any Settlement Class Member shall commence or prosecute any 

action alleging any of the Released Class Claims against the Settling Defendants. 

19. All Class Members shall be bound by all determinations and judgments in the 

Action concerning the settlements set forth in the Settlement Agreement, whether favorable or 

unfavorable to the Settlement Class. 

20. Any member of the Settlement Class may enter an appearance in the Action, at 

his, her, or its own expense, individually or through counsel of his, her, or its own choice.  Any 

member of the Settlement Class who does not enter an appearance will be represented by Co-

Lead Counsel. 

IT IS SO ORDERED. 

 
DATED: __________________   ___________________________________ 

HON. KATHERINE P. FAILLA 
UNITED STATES DISTRICT JUDGE 
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This matter came before the Court for hearing pursuant to Plaintiffs’1 application for final 

approval of the settlement set forth in the Stipulation and Agreement of Settlement with the 

Goldman Sachs defendants (Goldman Sachs & Co. LLC; and Goldman Sachs Execution & 

Clearing, L.P. (merged into Goldman Sachs & Co. LLC as of June 12, 2017)); the JPMorgan 

defendants (J.P. Morgan Securities LLC; J.P. Morgan Prime, Inc.; J.P. Morgan Strategic 

Securities Lending Corp.; and JPMorgan Chase Bank, N.A.); the Morgan Stanley defendants 

(Morgan Stanley; Morgan Stanley Capital Management, LLC; Morgan Stanley & Co. LLC; 

Morgan Stanley Distribution, Inc.; Prime Dealer Services Corp.; and Strategic Investments I, 

Inc); the UBS defendants (UBS AG; UBS Americas Inc.; UBS Securities LLC; and UBS 

Financial Services Inc.); and the EquiLend defendants (EquiLend LLC; EquiLend Europe 

Limited; and EquiLend Holdings LLC) (all such defendants together, the “Settling Defendants” 

herein), (the “Settling Defendants” and with Plaintiffs the “Settling Parties”), dated August 22, 

2023 (the “Settlement Agreement”).  The Court has considered all papers filed and proceedings 

held herein and is fully informed of these matters.  For good cause shown, IT IS HEREBY 

ORDERED, ADJUDGED, AND DECREED that: 

1. This Final Judgment and Order of Dismissal incorporates by reference the 

definitions in the Settlement Agreement, and all capitalized terms used, but not defined, herein 

shall have the same meanings as in the Settlement Agreement. 

2. This Court has jurisdiction over the subject matter of the Action and over all 

parties to the Action, including all Settlement Class Members. 

3. The notice provisions of the Class Action Fairness Act, 28 U.S.C. §1715, have 

been satisfied. 

4. Based on the record before the Court, including the Preliminary Approval Order, 

the submissions in support of the settlement between Plaintiffs, for themselves individually and 

 
1   Plaintiffs are Iowa Public Employees’ Retirement System; Los Angeles County 

Employees Retirement Association; Orange County Employees Retirement System; Sonoma 
County Employees’ Retirement Association; and Torus Capital, LLC. 
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on behalf of each Settlement Class Member in the Action, and the Settling Defendants, and any 

objections and responses thereto, pursuant to Rules 23(a) and 23(b)(3) of the Federal Rules of 

Civil Procedure the Court hereby certifies solely for settlement purposes the following 

Settlement Class: 
 
all Persons who, directly or through an agent, entered into Stock Loan Transactions 
with the Prime Broker Defendants, direct or indirect parents, subsidiaries, or 
divisions of the Prime Broker Defendants in the United States from January 7, 2009 
through the Execution Date (the “Settlement Class Period”), inclusive.  Excluded 
from the Settlement Class are Defendants and their employees, affiliates, parents, 
and subsidiaries, whether or not named in the Amended Complaint, entities which 
previously requested exclusion from any Class in this Action,2 and the United States 
Government, provided, however, that Investment Vehicles shall not be excluded 
from the definition of the Settlement Class. 
 

5. The requirements of Rules 23(a) and 23(b)(3) of the Federal Rules of Civil 

Procedure have been satisfied, solely for settlement purposes, as follows: (a) the members of the 

Settlement Class are so numerous that joinder of all members of the Settlement Class in the 

Action is impracticable; (b) questions of law and fact common to the Settlement Class 

predominate over any individual questions; (c) the claims of Plaintiffs are typical of the claims of 

the Settlement Class; (d) Plaintiffs and Co-Lead Counsel have fairly and adequately represented 

and protected the interests of the Settlement Class; and (e) a class action is superior to other 

available methods for the fair and efficient adjudication of the controversy, considering (i) the 

interests of members of the Settlement Class in individually controlling the prosecution of 

separate actions; (ii) the extent and nature of any litigation concerning the controversy already 

begun by members of the Settlement Class; (iii) the desirability or undesirability of concentrating 

the litigation of these claims in this particular forum; and (iv) the likely difficulties in managing 

this Action as a class action. 

 
2   These entities are Citadel LLC, Two Sigma Investments, PDT Partners, Renaissance 
Technologies LLC, TGS Management, Voloridge Investment Management, and the D.E. Shaw 
Group and their corporate parents, subsidiaries, and wholly owned affiliates (the “Opt-out 
Entities”). 
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6. The law firms of Quinn Emanuel Urquhart & Sullivan, LLP, and Cohen Milstein 

Sellers & Toll PLLC, are appointed, solely for settlement purposes, as Co-Lead Counsel for the 

Settlement Class. 

7. Plaintiffs Iowa Public Employees’ Retirement System; Los Angeles County 

Employees Retirement Association; Orange County Employees Retirement System; Sonoma 

County Employees’ Retirement Association; and Torus Capital, LLC are appointed, solely for 

settlement purposes, as class representatives for the Settlement Class. 

8. Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, the Court grants 

final approval of the Settlement set forth in the Settlement Agreement on the basis that the 

settlement is fair, reasonable, and adequate as to, and in the best interests of, all Settlement Class 

Members, and is in compliance with all applicable requirements of the Federal Rules of Civil 

Procedure.  In reaching this conclusion, the Court considered the factors set forth in City of 

Detroit v. Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974), abrogated on other grounds by 

Goldberger v. Integrated Res., Inc., 209 F.3d 43 (2d Cir. 2000).  Moreover, the Court concludes 

that: 

a. The Settlement set forth in the Settlement Agreement was fairly and 

honestly negotiated by counsel with significant experience litigating antitrust class 

actions and other complex litigation and is the result of vigorous arm’s-length 

negotiations undertaken in good faith; 

b. This Action involves numerous contested and serious questions of law and 

fact, such that the value of an immediate monetary recovery outweighs the mere 

possibility of future relief after protracted and expensive litigation; 

c. Success in complex cases such as this one is inherently uncertain, and 

there is no guarantee that continued litigation would yield a superior result; and  

d. The Settlement Class Members’ reaction to the Settlement set forth in the 

Settlement Agreement is entitled to great weight. 
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9. Except as to any individual claim of those Persons (identified in Exhibit 1 hereto) 

who have validly and timely requested exclusion from the Settlement Class (“Opt-Outs”), the 

Action and all claims contained therein, as well as all of the Released Class Claims, against 

Settling Defendants and Released Settling Defendant Parties by the Plaintiffs and Releasing 

Class Parties are dismissed with prejudice.  The Settling Parties are to bear their own costs, 

except as otherwise provided in the Settlement Agreement and the orders of this Court. 

10. The Opt-Outs identified in Exhibit 1 hereto have timely and validly requested 

exclusion from the Settlement Class and are excluded from the Settlement Class for all purposes, 

are not bound by this Final Judgment and Order of Dismissal, and may not make any claim or 

receive any benefit from the Settlement Agreement or any other settlement that class members 

were notified were being jointly administered together in this way from which members of 

Settlement Class are entitled to recover. 

11. Upon the Effective Date: (i) Plaintiffs and each of the Settlement Class Members 

shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and forever 

released, relinquished, and discharged against the Released Settling Defendant Parties (whether 

or not such Settlement Class Member executes and delivers a Proof of Claim and Release form) 

any and all Released Class Claims (including, without limitation, Unknown Claims); and 

(ii) Plaintiffs and each of the Settlement Class Members and anyone claiming through or on 

behalf of them, shall be permanently barred and enjoined from the commencement, assertion, 

institution, maintenance or prosecution of any of the Released Class Claims against any Released 

Settling Defendant Parties in any action or other proceeding in any court of law or equity, 

arbitration tribunal, administrative forum, or forum of any kind.  This Final Judgment and Order 

of Dismissal shall not affect in any way the right of Plaintiffs or Releasing Class Parties to 

pursue claims, if any, outside the scope of the Released Class Claims.  Claims to enforce the 

terms of the Settlement Agreement are not released. 

12. Upon the Effective Date, each of the Releasing Settling Defendant Parties: (i) 

shall be deemed to have, and by operation of the Judgment and Order of Dismissal shall have, 
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fully, finally, and forever released, relinquished, and discharged Plaintiffs, each and all of the 

Settlement Class Members, and Plaintiffs’ Counsel from any and all Released Defendants’ 

Claims (including, without limitation, Unknown Claims); and (ii) shall be permanently barred 

and enjoined from the commencement, assertion, institution, maintenance or prosecution against 

any counsel for Plaintiffs and Settlement Class Members in any action or other proceeding in any 

court of law or equity, arbitration tribunal, administrative forum, or forum of any kind, asserting 

any of the Released Defendants’ Claims.  This Final Judgment and Order of Dismissal shall not 

affect in any way the right of Settling Defendants or Releasing Settling Defendant Parties to 

pursue claims, if any, outside the scope of the Released Defendants’ Claims.  Claims to enforce 

the terms of the Settlement Agreement are not released. 

13. Upon the Effective Date, any claims for contribution, indemnification, or similar 

claims from other Defendants in the Action against any of the Released Settling Defendant 

Parties, arising out of or related to the Released Class Claims, are barred in the manner and to the 

fullest extent permitted under the law of New York or any other jurisdiction that might be 

construed or deemed to apply to any claims for contribution, indemnification or similar claims 

against any of the Released Settling Defendant Parties. 

14. All rights of any Settlement Class Member against (i) any of the other Defendants 

currently named in the Action; (ii) any other Person formerly named in the Action; or (iii) any 

alleged co-conspirators or any other Person subsequently added or joined in the Action, other 

than Settling Defendants and Released Settling Defendant Parties with respect to Released Class 

Claims, are specifically reserved by Plaintiffs and the Settlement Class Members.   

15. The mailing and distribution of the Notice to all members of the Settlement Class 

who could be identified through reasonable effort and the publication of the Summary Notice 

satisfy the requirements of Rule 23 of the Federal Rules of Civil Procedure and due process, 

constitute the best notice practicable under the circumstances, and constitute due and sufficient 

notice to all Persons entitled to notice. 
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16. The Plan of Allocation submitted by Plaintiffs is approved as fair, reasonable, and 

adequate.   

17. Neither the Settlement Agreement nor the Settlement contained therein, nor any 

act performed or document executed pursuant to or in furtherance of the Settlement Agreement 

or the Settlement: (a) is or may be deemed to be or may be used as an admission or evidence of 

the validity of any Released Class Claim, or of any wrongdoing or liability of the Released 

Settling Defendant Parties; or (b) is or may be deemed to be or may be used as an admission of, 

or evidence of, any fault or omission of any of the Released Settling Defendant Parties in any 

civil, criminal, or administrative proceeding in any court, administrative agency, or other 

tribunal.  The Settlement Agreement may be filed in an action to enforce or interpret the terms of 

the Settlement Agreement, the Settlement contained therein, and any other documents executed 

in connection with the performance of the Settlement embodied therein.  The Released Settling 

Defendant Parties may file the Settlement Agreement and/or this Final Judgment and Order of 

Dismissal in any action that may be brought against them in order to support a defense or 

counterclaim based on the principles of res judicata, collateral estoppel, full faith and credit, 

release, good faith settlement, judgment bar, or reduction or any other theory of claim preclusion 

or issue preclusion or similar defense or counterclaim. 

18. Without affecting the finality of this Final Judgment and Order of Dismissal in 

any way, this Court retains continuing and exclusive jurisdiction over: (a) implementation of the 

Settlement set forth in the Settlement Agreement; (b) any award, distribution, or disposition of 

the Settlement Fund, including interest earned thereon; (c) hearing and determining applications 

for attorneys’ fees, costs, expenses including expert fees, and incentive awards; and (d) all 

Settling Parties, Released Parties, and Releasing Parties for the purpose of construing, enforcing, 

and administering the Settlement Agreement. 

19. In the event that the Settlement does not become effective in accordance with the 

terms of the Settlement Agreement, then this Final Order and Judgment of Dismissal shall be 

rendered null and void and shall be vacated.  In such event, all orders entered and releases 
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delivered in connection herewith shall be null and void, and the Settling Parties shall be deemed 

to have reverted to their respective status in the Action as of the Execution Date, and, except as 

otherwise expressly provided herein, the Settling Parties shall proceed in all respects as if the 

Settlement Agreement and any related orders had not been entered; provided, however, that in 

the event of termination of the Settlement, Paragraphs 8.3, 10.3, 10.4, 12.4, and 12.5 of the 

Settlement Agreement shall nonetheless survive and continue to be of effect and have binding 

force. 

20. This Final Order and Judgment incorporates the entire Settlement Agreement 

including all Exhibits and the Parties are hereby directed to carry out the Settlement Agreement 

in accordance with all of its terms and provisions. 

21. Without further Court order, the Settling Parties may agree to reasonable 

extensions of time to carry out any of the provisions of the Settlement Agreement. 

22. There is no just reason for delay in the entry of this Final Judgment and Order of 

Dismissal.  The Clerk of the Court is directed to enter this Final Judgment and Order of 

Dismissal pursuant to Rule 54(b) of the Federal Rules of Civil Procedure immediately. 

IT IS SO ORDERED. 

 
DATED: __________________   ___________________________________ 
       HON. KATHERINE P. FAILLA 
       UNITED STATES DISTRICT JUDGE 
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WHEREAS, the Action1 is pending before this Court; 

WHEREAS, Plaintiffs2 have entered into and executed a Stipulation and Agreement of 

Settlement (the “Settlement Agreement”) with the Goldman Sachs defendants (Goldman Sachs 

& Co. LLC; and Goldman Sachs Execution & Clearing, L.P. (merged into Goldman Sachs & Co. 

LLC as of June 12, 2017)); the JPMorgan defendants (J.P. Morgan Securities LLC; J.P. Morgan 

Prime, Inc.; J.P. Morgan Strategic Securities Lending Corp.; and JPMorgan Chase Bank, N.A.); 

the Morgan Stanley defendants (Morgan Stanley; Morgan Stanley Capital Management, LLC; 

Morgan Stanley & Co. LLC; Morgan Stanley Distribution, Inc.; Prime Dealer Services Corp.; 

and Strategic Investments I, Inc); the UBS defendants (UBS AG; UBS Americas Inc.; UBS 

Securities LLC; and UBS Financial Services Inc.); and the EquiLend defendants (EquiLend 

LLC; EquiLend Europe Limited; and EquiLend Holdings LLC) (all such defendants together, the 

“Settling Defendants” herein), (the “Settling Defendants” and with Plaintiffs the “Settling 

Parties”), which, if finally approved by the Court, will result in the settlement of all claims 

against Settling Defendants; 

WHEREAS, in full and final settlement of the claims asserted against them in this 

Action, the Settling Defendants have agreed to pay an amount which totals $499,008,750 (the 

“Settlement Funds”), agreed to certain non-monetary relief as described in Exhibit A of the 

Settlement Agreement, and agreed to provide discovery that is likely to assist with the continued 

prosecution of the Action as set forth in the Settlement Agreement; 

WHEREAS, Plaintiffs, having made an application, pursuant to Rule 23(e) of the Federal 

Rules of Civil Procedure, for an order preliminarily approving the Settlement Agreement, which 

sets forth the terms and conditions of the Settlement of the Action against the Settling 

 
1   As defined in the Settlement Agreement, the “Action” means the above-captioned litigation 
pending in the United States District Court for the Southern District of New York. 
2   As defined in the Settlement Agreement, “Plaintiffs” are Iowa Public Employees’ Retirement 
System; Los Angeles County Employees Retirement Association; Orange County Employees 
Retirement System; Sonoma County Employees’ Retirement Association; and Torus Capital, 
LLC. 
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Defendants and for dismissal of the Action against the Settling Defendants with prejudice upon 

the terms and conditions set forth in the Settlement Agreement; 

WHEREAS, Plaintiffs have sought, and Settling Defendants have agreed not to object to, 

the certification of the Settlement Class (as defined below) solely for settlement purposes; 

WHEREAS, Plaintiffs have requested that Co-Lead Counsel be appointed as settlement 

class counsel for the Settlement Class pursuant to Rule 23(g) of the Federal Rules of Civil 

Procedure; 

WHEREAS, Plaintiffs have requested that they be appointed class representatives of the 

Settlement Class; 

WHEREAS, the Settling Parties have agreed to the entry of this [Proposed] Order 

Preliminarily Approving Settlement Agreement with the Goldman Sachs, Morgan Stanley, 

JPMorgan, UBS, and EquiLend Defendants, Certifying the Settlement Class, and Appointing 

Class Counsel and Class Representatives for the Settlement Class (the “Order”); and 

WHEREAS the Court has read and considered the Settlement Agreement and the exhibits 

annexed thereto and other documents submitted in connection with Plaintiffs’ Motion for 

Preliminary Approval of the Settlement Agreement, and good cause appearing therefor;  

NOW, THEREFORE, IT IS HEREBY ORDERED: 

1. All terms in initial capitalization used in this Order shall have the same meanings 

as set forth in the Settlement Agreement, unless otherwise defined herein. 

I. PRELIMINARY APPROVAL OF SETTLEMENT AGREEMENT 

2. Pursuant to Fed. R. Civ. P. 23(e)(1)(B), based on the showing that the Court will 

likely be able to approve the proposed settlement under Rule 23(e)(2) and certify the class for 

purposes of judgment on the proposed settlement, the Court hereby preliminarily approves the 

Settlement Agreement, subject to further consideration at the Fairness Hearing described below.  

The Court preliminarily finds that the settlement encompassed by the Settlement Agreement 

satisfies the requirements of Rules 23(c)(2) and 23(e) of the Federal Rules of Civil Procedure 
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and due process so that an appropriate notice of the Settlement Agreement should be given, 

subject to the Court’s approval of a notice plan as provided in this Order. 

II. PRELIMINARY CERTIFICATION OF SETTLEMENT CLASS 

3. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, the Court 

preliminarily certifies, solely for settlement purposes, a Settlement Class defined as follows: all 

Persons who, directly or through an agent, entered into Stock Loan Transactions with the Prime 

Broker Defendants, direct or indirect parents, subsidiaries, or divisions of the Prime Broker 

Defendants in the United States from January 7, 2009 through the Execution Date (the 

“Settlement Class Period”), inclusive.  Excluded from the Settlement Class are Defendants and 

their employees, affiliates, parents, and subsidiaries, whether or not named in the Amended 

Complaint, entities which previously requested exclusion from any Class in this Action,3 and the 

United States Government, provided, however, that Investment Vehicles shall not be excluded 

from the definition of the Settlement Class. 

4. Solely for purposes of the settlement, the Court preliminarily finds that the 

requirements of Federal Rules of Civil Procedure 23(a) and 23(b)(3) have been satisfied, as 

follows: (a) the members of the Settlement Class are so numerous that joinder of all members of 

the Settlement Class is impracticable; (b) questions of law and fact common to the Settlement 

Class predominate over any individual questions; (c) the claims of Plaintiffs are typical of the 

claims of the Settlement Class; (d) Plaintiffs and Co-Lead Counsel have fairly and adequately 

represented and protected the interests of the Settlement Class; and (e) a class action is superior 

to other available methods for the fair and efficient adjudication of the controversy, considering 

(i) the interests of members of the Settlement Class in individually controlling the prosecution of 

separate actions; (ii) the extent and nature of any litigation concerning the controversy already 

begun by members of the Settlement Class; (iii) the desirability or undesirability of concentrating 

 
3   These entities are Citadel LLC, Two Sigma Investments, PDT Partners, Renaissance 
Technologies LLC, TGS Management, Voloridge Investment Management, and the D.E. Shaw 
Group and their corporate parents, subsidiaries, and wholly owned affiliates (the “Opt-out 
Entities”). 
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the litigation of these claims in this particular forum; and (iv) the likely difficulties in managing 

this Action as a class action. 

5. If the Effective Date does not occur with respect to the Settlement Agreement 

because of the failure of a condition that affects such Settlement Agreement, this conditional 

certification of the Settlement Class shall be deemed null and void as to the Settling Parties 

subject to such Settlement Agreement without the need for further action by the Court or any of 

the Settling Parties.  In such circumstances, each of the Settling Parties shall retain their rights to 

seek or to object to certification of this litigation as a class action under Rule 23 of the Federal 

Rules of Civil Procedure, or under any other state or federal rule, statute, law, or provision 

thereof, and to contest and appeal any grant or denial of certification in this litigation or in any 

other litigation on any other grounds. 

III. CLASS COUNSEL AND CLASS REPRESENTATIVES 

6. The law firms of Quinn Emanuel Urquhart & Sullivan, LLP, and Cohen Milstein 

Sellers & Toll PLLC, are preliminarily appointed, solely for settlement purposes, as Co-Lead 

Counsel for the Settlement Class. 

7. Plaintiffs are preliminarily appointed, solely for settlement purposes, as class 

representatives for the Settlement Class. 

IV. PLAN OF DISTRIBUTION, NOTICE, AND FAIRNESS HEARING 

8. At a later practicable date, Plaintiffs shall submit for the Court’s approval a 

proposed Plan of Allocation of the Settlement Fund (and including all interest and income earned 

thereon after being transferred to the Escrow Account). 

9. At a later practicable date, Plaintiffs shall submit for the Court’s approval a 

proposed notice plan for purposes of advising members of the Settlement Class, among other 

things, of their right to object to the Settlement Agreement, their right to exclude themselves 

from the Settlement Class, the procedure for submitting a request for exclusion, the time, date, 
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and location of the Fairness Hearing to be scheduled by the Court, and their right to appear at the 

Fairness Hearing. 

10. At or after the Fairness Hearing, the Court shall determine whether the Settlement 

Agreement, the proposed Plan of Distribution, any application for service awards, and any 

application for attorneys’ fees and/or expenses for Plaintiffs’ Counsel should be finally 

approved. 

V. OTHER PROVISIONS 

11. The notice requirements of the Class Action Fairness Act, 28 U.S.C. §1715, have 

been met. 

12. The Court approves Plaintiffs’ designation of Epiq Class Actions & Claims 

Solutions, LLC as the Settlement Administrator.  Absent further order of the Court, the 

Settlement Administrator shall have such duties and responsibilities as are set forth in the 

Settlement Agreement. 

13. The Court approves Plaintiffs’ designation of Huntington National Bank as 

Escrow Agent.  Absent further order of the Court, the Escrow Agent shall have such duties and 

responsibilities in such capacity as are set forth in the Settlement Agreement. 

14. The Court approves the establishment of escrow accounts under the Settlement 

Agreement as Qualified Settlement Funds (“QSFs”) pursuant to Internal Revenue Code §468B 

and the Treasury Regulations promulgated thereunder, and retains continuing jurisdiction as to 

any issue that may arise in connection with the formulation or administration of the QSFs.  All 

funds held by the Escrow Agent shall be deemed and considered to be in custodia legis, and shall 

remain subject to the jurisdiction of the Court, until such time as such funds shall be distributed 

pursuant to the Settlement Agreement and further order(s) of the Court. 

15. All reasonable expenses incurred in identifying and notifying potential Settlement 

Class Members as well as administering the Settlement Fund shall be paid, as set forth herein 

and in Paragraph 3.12 of the Settlement Agreement, up to the sum of $2,500,000.  In the event 

the Court does not approve the Settlement Agreement, or if the Settlement Agreement otherwise 
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fails to become effective, neither Plaintiffs nor any of their counsel shall have any obligation to 

repay any amounts incurred or disbursed pursuant to Paragraph 3.12 of the Settlement 

Agreement. 

16. In the event that the Settlement Agreement is terminated, is vacated, is not 

approved, or the Effective Date fails to occur for any reason, then the parties to such Settlement 

Agreement shall be deemed to have reverted to their respective status in the Action as of the 

Execution Date, and, except as otherwise expressly provided herein, such parties shall proceed in 

all respects as if such Settlement Agreement and any related orders had not been entered, and 

such Settlement Agreement (including any amendment(s) thereto) and this Order shall be null 

and void, of no further force or effect, and without prejudice to any such Settling Parties, and 

may not be introduced as evidence or referred to in any actions or proceedings by any Person; 

provided, however, that in the event of termination of a Settlement Agreement, Paragraphs 8.3, 

10.3, 10.4, 12.4, and 12.5 of such Settlement Agreement shall nonetheless survive and continue 

to be of effect and have binding force.  Any portion of the Settlement Fund previously paid by or 

on behalf of the Settling Defendants, together with any interest earned thereon (and, if 

applicable, re-payment of any Fee and Expense Award referred to in Paragraph 8.3 of such 

Settlement Agreement), less Taxes due, if any, with respect to such income, and less costs of 

administration and notice actually incurred and paid or payable from the Settlement Fund (not to 

exceed the sum of $2,500,000 without the prior approval of the Court) shall be returned to such 

Settling Defendants within five (5) business days after written notification of such event is sent 

by counsel for the Settling Defendants or Co-Lead Counsel to the Escrow Agent.  At the request 

of such Settling Defendants, the Escrow Agent shall apply for any tax refund owed on the 

Settlement Fund and pay the proceeds to such Settling Defendants. 

17. The Settling Defendants have denied wrongdoing or liability in connection with 

the allegations in the Action.  As such, nothing in the Settlement Agreement constitutes an 

admission by the Settling Defendants as to the merits of the allegations made in the Action, the 

validity of any defenses that could be or have been asserted, or the appropriateness of 
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certification of any class other than the Class under Fed. R. Civ. P. 23 for purposes of settlement 

only. 

18. All proceedings in the Action with respect to the Settling Defendants only are 

stayed until further order of the Court.  Such stay does not apply, however, to the extent actions 

are necessary to implement the terms of the Settlement Agreement or comply with its terms or to 

the extent actions are necessary to continue to prosecute the case against the non-settling 

Defendants.  Pending final determination of whether the Settlement Agreement should be 

approved, neither Plaintiffs nor any Settlement Class Member shall commence or prosecute any 

action alleging any of the Released Class Claims against the Settling Defendants. 

19. All Class Members shall be bound by all determinations and judgments in the 

Action concerning the settlements set forth in the Settlement Agreement, whether favorable or 

unfavorable to the Settlement Class. 

20. Any member of the Settlement Class may enter an appearance in the Action, at 

his, her, or its own expense, individually or through counsel of his, her, or its own choice.  Any 

member of the Settlement Class who does not enter an appearance will be represented by Co-

Lead Counsel. 

IT IS SO ORDERED. 

 
DATED: __________________   ___________________________________ 

HON. KATHERINE P. FAILLA 
UNITED STATES DISTRICT JUDGE 
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